Appendix S.
1. Other Applicable Law
1.1. Administrative Procedure Act

All federal rulemaking is governed under the provisions of the Administrative Procedure Act
(APA) (5 U.S.C. Subchapter II), which establishes a “notice and comment” procedure to enable
public participation in the rulemaking process. Under the APA, NOAA Fisheries Service is
required to publish notification of proposed rules in the Federal Register and to solicit, consider,
and respond to public comment on those rules before they are finalized. The APA also
establishes a 30-day waiting period from the time a final rule is published until it takes effect.
The Council has chosen a requirement for circle hooks in Amendment 17A. This requirement
would not be effective until 90 days after the final rule publishes in order to allow fishermen to
obtain the necessary gear.

1.2. Coastal Zone Management Act

Section 307(c)(1) of the federal Coastal Zone Management Act (CZMA) of 1972 requires that all
federal activities that directly affect the coastal zone be consistent with approved state coastal
zone management programs to the maximum extent practicable. While it is the goal of the
Council to have management measures that complement those of the states, federal and state
administrative procedures vary and regulatory changes are unlikely to be fully instituted at the
same time. Based on the analysis of the environmental consequences of the proposed action in
Section 4.0, the Council has concluded this amendment would improve federal management of
snapper grouper species.

1.3. Endangered Species Act

The Endangered Species Act (ESA) of 1973 (16 U.S.C. Section 1531 et seq.) requires that
federal agencies ensure actions they authorize, fund, or carry out are not likely to jeopardize the
continued existence of threatened or endangered species or the habitat designated as critical to
their survival and recovery. The ESA requires NOAA Fisheries Service to consult with the
appropriate administrative agency (itself for most marine species and the U.S. Fish and Wildlife
Service for all remaining species) when proposing an action that may affect threatened or
endangered species or adversely modify critical habitat. Consultations are necessary to
determine the potential impacts of the proposed action. They are concluded informally when
proposed actions may affect but are “not likely to adversely affect” threatened or endangered
species or designated critical habitat. Formal consultations, resulting in a biological opinion, are
required when proposed actions may affect and are “likely to adversely affect” threatened or
endangered species or adversely modify designated critical habitat.

NOAA Fisheries Service completed a biological opinion in 2006 evaluating the impacts of the
continued authorization of the South Atlantic snapper grouper fishery under the snapper grouper
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FMP and Amendment 13C (NMFS 2006) on ESA-listed species (see Section 3.5). The opinion
stated the fishery was not likely to adversely affect northern right whale critical habitat, seabirds,
or marine mammals (see NMFS 2006 for discussion on these species). However, the opinion did
state that the snapper grouper fishery would adversely affect sea turtles and smalltooth sawfish,
but would not jeopardize their continued existence. An incidental take statement was issued for
green, hawksbill, Kemp’s ridley, leatherback, and loggerhead sea turtles, as well as smalltooth
sawfish. Reasonable and prudent measures to minimize the impact of these incidental takes were
specified, along with terms and conditions to implement them.

NOAA Fisheries Service conducted an informal Section 7 consultation on July 9, 2007,
evaluating the impacts of the South Atlantic snapper grouper fishery on ESA-listed Acropora
species. The consultation concluded that the continued operation of the snapper grouper fishery
was not likely to adversely affect newly listed Acropora species. On November 26, 2008, a final
rule designating Acropora critical habitat was published in the Federal Register. A memo dated
December 2, 2008, evaluated the effects of the continued authorization of the South Atlantic
snapper grouper fishery on Acropora critical habitat pursuant to Section 7. The evaluation
concluded the proposed actions are not likely to adversely affect Acropora critical habitat.

1.4. Executive Order 12612: Federalism

E.O. 12612 requires agencies to be guided by the fundamental federalism principles when
formulating and implementing policies that have federalism implications. The purpose of the
Order is to guarantee the division of governmental responsibilities between the federal
government and the states, as intended by the framers of the Constitution. No federalism issues
have been identified relative to the actions proposed in this amendment and associated
regulations. The affected states have been closely involved in developing the proposed
management measures and the principal state officials responsible for fisheries management in
their respective states have not expressed federalism related opposition to the proposed action.

1.5 Executive Order 12866: Regulatory Planning and Review

E.O. 12866, signed in 1993, requires federal agencies to assess the costs and benefits of their
proposed regulations, including distributional impacts, and to select alternatives that maximize
net benefits to society. To comply with E.O. 12866, NOAA Fisheries Service prepares a
Regulatory Impact Review (RIR) for all fishery regulatory actions that implement a new FMP or
that significantly amend an existing plan. RIRs provide a comprehensive analysis of the costs
and benefits to society associated with proposed regulatory actions, the problems and policy
objectives prompting the regulatory proposals, and the major alternatives that could be used to
solve the problems. The reviews also serve as the basis for the agency’s determinations as to
whether proposed regulations are a “significant regulatory action” under the criteria provided in
E.O. 12866 and whether proposed regulations will have a significant economic impact on a
substantial number of small entities in compliance with the RFA. A regulation is significant if it
is likely to result in an annual effect on the economy of at least $100,000,000 or if it has other
major economic effects.
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1.6 Executive Order 12898: Environmental Justice

This Executive Order mandates that each federal agency shall make achieving environmental
justice part of its mission by identifying and addressing, as appropriate, disproportionately high
and adverse human health or environmental effects of its programs, policies, and activities on
minority populations and low-income populations in the United States and its territories and
possessions. Federal agency responsibilities under this Executive Order include conducting their
programs, policies, and activities that substantially affect human health or the environment, in a
manner that ensures that such programs, policies, and activities do not have the effect of
excluding persons from participation in, denying persons the benefit of, or subjecting persons to
discrimination under, such programs policies, and activities, because of their race, color, or
national origin. Furthermore, each federal agency responsibility set forth under this Executive
Order shall apply equally to Native American programs.

Specifically, federal agencies shall, to the maximum extent practicable; conduct human health
and environmental research and analysis; collect human health and environmental data; collect,
maintain and analyze information on the consumption patterns of those who principally rely on
fish and/or wildlife for subsistence; allow for public participation and access to information
relating to the incorporation of environmental justice principals in federal agency programs or
policies; and share information and eliminate unnecessary duplication of efforts through the use
of existing data systems and cooperative agreements among Federal agencies and with State,
local, and tribal governments.

The Council conducted a series of scoping meetings for this amendment in which the public was
invited to provide input on actions contained therein. A summary of the scoping meetings can be
found in Appendix M of this document. Comments received were considered during the
development of Amendment 17A, and no environmental justice issues were raised during the
scoping process. No Native American programs would be affected by actions contained within
this amendment; therefore, no tribal consultation has been initiated.

Section 3.8 describes several areas in North Carolina, South Carolina, Georgia, and Florida
where South Atlantic snapper grouper fisheries have a local presence. These communities were
identified as key communities involved in the South Atlantic snapper grouper fishery based on
fishing permit and employment data. The demographic information reported for these
communities were derived from census data. Although the Census Bureau does not supply race
or income data at the community level, such data are available for each county in which the
fishing communities exist. Based on 2005 Census data, none of the counties within which any of
the subject fishing communities is located has a disproportionately high poverty rate!, or

! Following the Office of Management and Budget's (OMB) Statistical Policy Directive 14 if a family’s total income
is less than the family’s threshold, then that family and every individual in it is considered in poverty. The official
poverty definition uses money income before taxes and does not include capital gains or noncash benefits (such as
public housing, Medicaid, and food stamps) (U.S. Census, 2008).

SOUTH ATLANTIC SNAPPER GROUPER 3 OTHER APPLICABLE LAW
AMENDMENT 17A



minority population®. The proposed actions would be applied to all participants in the fishery,
regardless of their race, color, national origin, or income level, and as a result are not expected to
result in adverse or disproportionate environmental or public health impacts. Comments
received during scoping did not indicate proposed actions are expected to affect any existing
subsistence consumption patterns. Therefore, no environmental justice issues are anticipated and
no modifications to any proposed actions have been made to address environmental justice
issues.

1.7 Executive Order 12962: Recreational Fisheries

E.O. 12962 requires federal agencies, in cooperation with states and tribes, to improve the
quantity, function, sustainable productivity, and distribution of U.S. aquatic resources for
increased recreational fishing opportunities through a variety of methods including, but not
limited to, developing joint partnerships; promoting the restoration of recreational fishing areas
that are limited by water quality and habitat degradation; fostering sound aquatic conservation
and restoration endeavors; and evaluating the effects of federally-funded, permitted, or
authorized actions on aquatic systems and recreational fisheries, and documenting those effects.
Additionally, the order establishes a seven member National Recreational Fisheries Coordination
Council responsible for, among other things, ensuring that social and economic values of healthy
aquatic systems that support recreational fisheries are considered by federal agencies in the
course of their actions, sharing the latest resource information and management technologies,
and reducing duplicative and cost-inefficient programs among Federal agencies involved in
conserving or managing recreational fisheries. The Council also is responsible for developing, in
cooperation with federal agencies, states and tribes, a Recreational Fishery Resource
Conservation Plan - to include a five-year agenda.

1.8 Executive Order 13089: Coral Reef Protection

E.O. 13089, signed by President William Clinton on June 11, 1998, recognizes the ecological,
social, and economic values provided by the Nation’s coral reefs and ensures that federal
agencies are protecting these ecosystems. More specifically, the Order requires federal agencies
to identify actions that may harm U.S. coral reef ecosystems, to utilize their program and
authorities to protect and enhance the conditions of such ecosystems, and to ensure that their
actions do not degrade the condition of the coral reef ecosystem.

Previous snapper grouper amendments, including Amendment 13A (2003), eliminated all
potential adverse impacts to Oculina coral in the Oculina Banks HAPC and Experimental Closed
Area that are associated with bottom fishing gear and fulfills the intentions of E.O. 13089. The
use of bottom trawls, bottom longlines, dredges, fish traps, and fish pots is currently prohibited
within the Oculina Banks HAPC and Experimental Closed Area and that prohibition would not
be affected by the proposed actions.

2 A minority population is one either: (a) the minority population of the affected area exceeds 50 percent or (b) the
minority population percentage of the affected area is meaningfully greater than the minority population percentage
in the general population or other appropriate unit of geographic analysis (U.S. Census, 2008).
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The Comprehensive Ecosystem Based Amendment 1 (CE-BA 1) will have alternatives for
boundaries and management measures for proposed deepwater coral habitat areas of particular
concern (HAPCs). A series of public hearings for the amendment were held January and
February 2009. The Council submitted the Final Environmental Impact Statement (FEIS) for
CE-BA 1 to NOAA Fisheries Service in October 2009. CE-BA 1 is currently undergoing review
for Secretarial approval and publication of the proposed rule.

1.9 Executive Order 13158: Marine Protected Areas

E.O. 13158 was signed on May 26, 2000 to strengthen protection of U.S. ocean and coastal
resources through the use of MPAs. The E.O. defined MPAs as “any area of the marine
environment that has been reserved by federal, state, territorial, tribal, or local laws or
regulations to provide lasting protection for part or all of the natural and cultural resources
therein.” It directs federal agencies to work closely with state, local, and non-governmental
partners to create a comprehensive network of MPAs “representing diverse U.S. marine
ecosystems, and the nation’s natural and cultural resources”. The South Atlantic Council
developed Amendment 14 to the FMP for the Snapper Grouper Fishery if the South Atlantic
Region to establish a series of deepwater marine protected areas in the South Atlantic EEZ. The
amendment was approved by the Council during its June 2007 meeting and submitted to NOAA
Fisheries Service for approval by the Secretary of Commerce on July 18, 2007. NOAA Fisheries
Service published a final rule to implement Amendment 14 in the Federal Register on January
13, 2009 (74 FR 1621), and Amendment 14 was implemented on February 12, 2009.

1.10 Marine Mammal Protection Act

The Marine Mammal Protection Act (MMPA) established a moratorium, with certain exceptions,
on the taking of marine mammals in U.S. waters and by U.S. citizens on the high seas. It also
prohibits the importing of marine mammals and marine mammal products into the United States.
Under the MMPA, the Secretary of Commerce (authority delegated to NOAA Fisheries Service)
is responsible for the conservation and management of cetaceans and pinnipeds (other than
walruses). The Secretary of the Interior is responsible for walruses, sea otters, polar bears,
manatees, and dugongs.

In 1994, Congress amended the MMPA, to govern the taking of marine mammals incidental to
commercial fishing operations. This amendment required the preparation of stock assessments
for all marine mammal stocks in waters under U.S. jurisdiction; development and
implementation of take-reduction plans for stocks that may be reduced or are being maintained
below their optimum sustainable population levels due to interactions with commercial fisheries;
and studies of pinniped-fishery interactions. The MMPA requires a commercial fishery to be
placed in one of three categories, based on the relative frequency of incidental serious injuries
and mortalities of marine mammals. Category | designates fisheries with frequent serious
injuries and mortalities incidental to commercial fishing; Category Il designates fisheries with
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occasional serious injuries and mortalities; and Category 11 designates fisheries with a remote
likelihood or no known serious injuries or mortalities. To legally fish in a Category | and/or Il
fishery, a fisherman must obtain a marine mammal authorization certificate by registering with
the Marine Mammal Authorization Program (50 CFR 229.4), the must accommodate an observer
if requested (50 CFR 229.7(c)) and comply with any applicable take reduction plans.

The commercial hook-and-line components of the South Atlantic snapper grouper fishery (i.e.,
bottom longline, bandit gear, and handline) are listed as part of a Category Il fishery (74 FR
27739; June 11, 2009) because there have been no documented interactions between these gears
and marine mammals. The black sea bass pot component of the South Atlantic snapper grouper
fishery is part of the Atlantic mixed species trap/pot fishery, a Category Il fishery, in the 2010
proposed LOF (74 FR 27739; June 11, 2009). The Atlantic mixed species trap/pot fishery
designation was created in 2003 (68 FR 41725, July 15, 2003), by combining several separately
listed trap/pot fisheries into a single group. This group was designated Category Il as a
precaution because of known interactions between marine mammals and gears similar to those
included in this group. Prior to this consolidation, the black sea bass pot fishery in the South
Atlantic was a part of the “U.S. Mid-Atlantic and Southeast U.S. Atlantic Black Sea Bass
Trap/Pot” fishery (Category Il1). There has never been a documented interaction between
marine mammals and black sea bass trap/pot gear in the South Atlantic. The actions in
Amendment 17A are not expected to negatively impact the provisions of the MMPA.

1.11 Migratory Bird Treaty Act and Executive Order 13186

The Migratory Bird Treaty Act (MBTA) implemented several bilateral treaties for bird
conservation between the United States and Great Britain, the United States and Mexico, the
United States and Japan, and the United States and the former Union of Soviet Socialists
Republics. Under the MBTA, it is unlawful to pursue, hunt, take, capture, Kkill, possess, trade, or
transport any migratory bird, or any part, nest, or egg of a migratory bird, included in treaties
between the signatories, except as permitted by regulations issued by the Department of the
Interior (16 U.S.C. 703-712). Violations of the MBTA carry criminal penalties. Any equipment
and means of transportation used in activities in violation of the MBTA may be seized by the
United States government and, upon conviction, must be forfeited to the U.S. government.

Executive Order 13186 directs each federal agency taking actions that have, or are likely to have,
a measurable negative effect on migratory bird populations to develop and implement a
memorandum of understanding (MOU) with the U.S. Fish and Wildlife Service (USFWS) to
conserve those bird populations. In the instance of unintentional take of migratory birds, NOAA
Fisheries Service would develop and use principles, standards, and practices that will lessen the
amount of unintentional take in cooperation with the USFWS. Additionally, the MOU would
ensure that National Environmental Policy Act (NEPA) analyses evaluate the effects of actions
and agency plans on migratory birds, with emphasis on species of concern.

A MOU is currently being developed, which will address the incidental take of migratory birds
in commercial fisheries under the jurisdiction of NOAA Fisheries Service. NOAA Fisheries
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Service must monitor, report, and take steps to reduce the incidental take of seabirds that occurs

in fishing operations. The United States has already developed the U.S. National Plan of Action
for Reducing Incidental Catch of Seabirds in Longline Fisheries. Under that plan many potential
MOU components are already being implemented.

1.12 National Environmental Policy Act

Concerned with the degree of damages incurred by human activity on the sensitive ecological
environment in the United States, Congress passed, and Richard Nixon signed into law, the
National Environmental Policy Act (NEPA) of 1969, 42 U.S.C. 8§ 4321 et seq. NEPA sets the
national environmental policy by providing a mandate and framework for federal agencies to
consider all reasonably foreseeable environmental effects of their actions. In addition, it requires
disclosure of information regarding the environmental impacts of any federal or federally funded
action to public officials and citizens before decisions are made and actions taken. The analyses
and results are presented to the public and other agencies through the development of NEPA
documentation. The EIS integrated into Amendment 17A to the FMP serves as the
documentation to satisfy the requirements of NEPA.

1.13 National Marine Sanctuaries Act

Under the National Marine Sanctuaries Act (NMSA) (also known as Title 111 of the Marine
Protection, Research, and Sanctuaries Act of 1972), as amended, the U.S. Secretary of
Commerce is authorized to designate National Marine Sanctuaries to protect distinctive natural
and cultural resources whose protection and beneficial use requires comprehensive planning and
management. The National Marine Sanctuary Program is administered by the Sanctuaries and
Reserves Division of NOAA. The Act provides authority for comprehensive and coordinated
conservation and management of these marine areas. The National Marine Sanctuary Program
currently comprises 13 sanctuaries around the country, including sites in American Samoa and
Hawaii. These sites include significant coral reef and kelp forest habitats, and breeding and
feeding grounds of whales, sea lions, sharks, and sea turtles. The two main sanctuaries in the
South Atlantic EEZ are Gray’s Reef and Florida Keys National Marine Sanctuaries. The Florida
Keys National Marine Sanctuary represents the bulk of the ESA-listed Acropora species’ range
in the South Atlantic region.

1.14 Paperwork Reduction Act

The purpose of the Paperwork Reduction Act is to control paperwork requirements imposed on
the public by the federal government. The authority to manage information collection and record
keeping requirements is vested with the Director of the Office of Management and Budget. This
authority encompasses establishment of guidelines and policies, approval of information
collection requests, and reduction of paperwork burdens and duplications.
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The Council is not proposing, in this amendment, measures that would involve increased
paperwork and consideration under this Act. However, if the Council chooses to establish a
headboat research fishery, it is likely there will be new or altered forms or documents, including
applications to the participate in the program, that may need to be filled out by participants, and
would thus require PRA clearance.

1.15 Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA) of 1980 (5 U.S.C. 601 et seq.) requires federal agencies to
assess the impacts of regulatory actions implemented through notice and comment rulemaking
procedures on small businesses, small organizations, and small governmental entities, with the
goal of minimizing adverse impacts of burdensome regulations and record-keeping requirements
on those entities. Under the RFA, NOAA Fisheries Service must determine whether a proposed
fishery regulation would have a significant economic impact on a substantial number of small
entities. If not, a certification to this effect must be prepared and submitted to the Chief Counsel
for Advocacy of the Small Business Administration. Alternatively, if a regulation is determined
to significantly impact a substantial number of small entities, the Act requires the agency to
prepare an initial and final Regulatory Flexibility Analysis to accompany the proposed and final
rule, respectively. These analyses, which describe the type and number of small businesses
affected, the nature and size of the impacts, and alternatives that minimize these impacts while
accomplishing stated objectives, must be published in the Federal Register in full or in summary
for public comment and submitted to the chief counsel for advocacy of the Small Business
Administration. Changes to the RFA in June 1996 enable small entities to seek court review of
an agency’s compliance with the Act’s provisions.

1.16 Small Business Act

Enacted in 1953, the Small Business Act (SBA) requires that agencies assist and protect small-
business interests to the extent possible to preserve free competitive enterprise. The IRFA
discussed in Section 6 of this document shows that Amendment 17A is in compliance with the
SBA.

1.17 Public Law 99-659: Vessel Safety

Public Law 99-659 amended the Magnuson-Stevens Act to require that a FMP or FMP
amendment must consider, and may provide for, temporary adjustments (after consultation with
the U.S. Coast Guard and persons utilizing the fishery) regarding access to a fishery for vessels
that would be otherwise prevented from participating in the fishery because of safety concerns
related to weather or to other ocean conditions.

No vessel would be forced to participate in the snapper grouper fishery under adverse weather or
ocean conditions as a result of the imposition of management regulations proposed in this
amendment. No concerns have been raised by people participating neither in the fishery nor by
the U.S. Coast Guard that the proposed management measures directly or indirectly pose a
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hazard to crew or vessel safety under adverse weather or ocean conditions. However, the
Council may choose to implement a large snapper grouper area closure within which all harvest,
possession, and retention of snapper grouper would be prohibited. Such a closure could pose
safety issues for vessels that have snapper grouper onboard and need to navigate around the
closed area in bad weather conditions. To mitigate this potential safety issue, a transit provision
that would allow transit by vessels with snapper grouper and/or wreckfish on board through a
closed area is also being considered by the Council.
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8.18 Essential Fish Habitat

The amended Magnuson-Stevens Act included a new habitat conservations provision known as
EFH that requires eash existing and any new FMPs to describe and identify EFH for eah
federally managed species, minimize to the extent practicable impacts from fishing activities on
EFH that are more than minimal and not temporary in nature, and identify other actions to
encourage the conservation and enhancement of that EFH. To address these requirements the
Council has, under separate action, approved an EIS (SAFMC 1998) to address the new EFH
requirements contained within the Magnuson-Stevens Act. Section 305(b)(2) requires federal
agencies to obtain a consultation for any action that may adversely affect EFH. An EFH
consultioantion was completed and documented in a memo to the file dated January 15, 2010.
The Consultaiton concluded the actions considered in Amendment 17B would not adversely
effect EFH.
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