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Background

Section 7(a)(2) of the Endangered Species Act (ESA) of 1973, as amended (16 U.S.C. 81531 et
seq.), requires that each federal agency ensure that any action authorized, funded, or carried out
by the agency is not likely to jeopardize the continued existence of any endangered or threatened
species or result in the destruction or adverse modification of critical habitat of those species.
When the action of a federal agency may affect a protected species or its critical habitat, that
agency is required to consult with either the National Marine Fisheries Service (NMFS) or the
U.S. Fish and Wildlife Service (USFWS), depending upon the protected species that may be
affected.

Consultations on most listed marine species and their designated critical habitat are conducted
between the action agency and NMFS. Consultations are concluded after NMFS determines the
action is not likely to adversely affect listed species or critical habitat or issues a Biological
Opinion (“Opinion”) that determines whether a proposed action is likely to jeopardize the
continued existence of a federally-listed species, or destroy or adversely modify federally-
designated critical habitat. The Opinion also states the amount or extent of listed species
incidental take that may occur and develops nondiscretionary measures that the action agency
must take to reduce the effects of said anticipated/authorized take. The Opinion may also
recommend discretionary conservation measures. No incidental destruction or adverse
modification of critical habitat may be authorized. The issuance of an Opinion detailing
NMFS’s findings concludes ESA Section 7 consultation.

This document represents NMFS’s Opinion based on our review of impacts associated with the
renewal and revision of the U.S. Army Corps of Engineers (USACE), South Atlantic Division,
Jacksonville District’s Regional General Permit SAJ-82 (aka SAJ-2007-01590) for use in the
Florida Keys, Monroe County, Florida. Activities covered under this general permit include lot
fills; construction of minor structures, minor pile supported structures, and marginal docks,
including repair or replacement of these; boat ramps; riprap revetments, bulkheads, and backfill
in principally residential canals. These activities will take place in waters of the United States or
on existing wetland lots in platted subdivisions within the Florida Keys, excluding federally
maintained navigation channels, flood control projects, and Adams Cut.

This Opinion analyzes project effects on sea turtles (loggerhead, leatherback, Kemp’s ridley,
hawksbill, and green); smalltooth sawfish; corals (elkhorn and staghorn); and designated critical
habitat for smalltooth sawfish and elkhorn and staghorn corals in accordance with Section 7 of
the ESA. It also analyzes project effects to proposed (for ESA listing) corals and proposed (for
ESA designation) loggerhead critical habitat. The analysis begins with a description of the types
of the actions(i.e., activities) covered under the general permit and the action area in which they
can occur, how the project will be reviewed, and the requirements it must meet to be permitted.
This discussion is followed by the status of listed species and critical habitat within the action
area, the environmental baseline conditions of the action area, and an analysis of the effects of
the proposed action on species likely to be affected. A discussion of cumulative effects precedes
the jeopardy analysis, which is based on the status of the affected species and on the information
presented in the environmental baseline, effects of the action, and cumulative effects sections of
this Opinion. Finally, we present our conclusions and conservation recommendations. This



Opinion is based on project information provided by the USACE. NMFS also utilized published
literature.

Programmatic Consultations

NMFS and the USFWS have developed a range of techniques to streamline the procedures and
time involved in consultations for broad agency programs or numerous similar activities with
well-understood predictable effects on listed species and critical habitat. Some of the more
common of these techniques and the requirements for ensuring that streamlined consultation
procedures comply with Section 7 of the ESA and its implementing regulations are discussed in
the October 2002 joint Services memorandum, Alternative Approaches for Streamlining Section
7 Consultation on Hazardous Fuels Treatment Projects
(http://www.fws.gov/endangered/pdfs/MemosLetters/streamlining.pdf; see also, 68 FR 1628
[January 13, 2003]). Provided below is a generalized discussion about programmatic
consultations. The specific requirements set forth for this programmatic consultation are
provided in Section 2.

Programmatic consultations can be used to evaluate the expected effects of groups of related
agency actions expected to be implemented in the future, where specifics of individual projects
such as project location are not definitively known. It is important to note that the term
programmatic is defined differently by NMFS when discussing a programmatic consultation than
it is by the USACE when discussing a programmatic general permit (see Section 2.2).
According to NMFS, a programmatic consultation must identify project design criteria (PDCs)
or standards that will be applicable to all future projects implemented under the consultation
document. PDCs serve to prevent adverse effects to listed species, or to limit adverse effects to
predictable levels that will not jeopardize the continued existence of listed species or destroy or
adversely modify critical habitat, at the individual project level or in the aggregate from all
projects implemented under the Programmatic Opinion. Programmatic consultations allow for
streamlined project-specific consultations because much of the effects analysis is completed up
front in the programmatic consultation document. At the project-specific consultation stage, a
proposed project is reviewed to determine if it can be implemented according to the PDCs, and
to evaluate or tally the aggregate effects that will have resulted by implementing projects under
the programmatic consultation to date, including the proposed project. The following elements
should be included in a programmatic consultation to ensure its consistency with ESA Section 7
and its implementing regulations:

1. PDCs to prevent or limit future adverse effects on listed species and critical habitat;

2. Description of the manner in which projects to be implemented under the programmatic
consultation may affect listed species and critical habitat, an evaluation of expected level
of effects from covered projects, and a programmatic incidental take statement if
applicable;

3. Process for evaluating expected, and tracking actual aggregate or net additive effects of
all projects expected to be implemented under the programmatic consultation, including
project-specific incidental take if applicable. The programmatic consultation document
must demonstrate that when the PDCs are applied to each project, the aggregate effect of



all projects will not adversely affect listed species or their critical habitat, or will not
jeopardize species or destroy or adversely modify their critical habitat, as applicable;

4. Procedures for streamlined project-specific consultation. As discussed above, if an
approved programmatic consultation document is sufficiently detailed, project-specific
consultations ideally will consist of certifications and concurrences between action
agency biologists and consulting agency biologists, respectively. An action agency
biologist or team will provide a description of a proposed project, or batched projects,
and a certification that the project(s) will be implemented in accordance with the PDCs.
The action agency also provides a description of anticipated project-specific effects and a
tallying of net effects to date resulting from projects implemented under the program, and
certification that these effects are consistent with those anticipated in the programmatic
consultation document. If a project is likely to result in prohibited take of a listed
species, a project-specific incidental take statement must be developed and appended to
the programmatic consultation. The consulting agency biologist reviews the submission
and provides concurrence, or adjustments to the project(s) necessary to bring it (them)
into compliance with the programmatic consultation document. The project-specific
consultation process must also identify any effects that were not considered in the
programmatic consultation. Finally, the project-specific consultation procedures must
provide contingencies for proposed projects that cannot be implemented in accordance
with the PDCs; full stand-alone consultations may be performed on these projects if they
are too dissimilar in nature or in expected effects from those projected in the
programmatic consultation document.

5. Procedures for monitoring projects and validating effects predictions; and
6. Comprehensive review of the program, generally conducted annually.

1 Consultation History

The USACE first issued SAJ-82 in 2003. In 2007, the USACE went through rulemaking to
revise it to include minor fill for existing single-family lots. It was reissued on April 26, 2007.
For both the 2003 initial issuance and the 2007 revision, NMFS provided a “not likely to
adversely affect” determination for species listed under the ESA at the time of the consultation.

On May 12, 2008, NMFS received a request for reinitiation of ESA consultation on SAJ-82 from
the USACE dated May 8, 2008. The USACE determined that SAJ-82 needed reorganization and
updating by simplifying and shortening the permit, and adding current listed species and
essential fish habitat considerations. The permit was set to expire on April 26, 2012. The
USACE determined that the proposed revised SAJ-82 may affect, but is not likely to adversely
affect, sea turtles (loggerhead, leatherback, Kemp’s ridley, hawksbill, and green); smalltooth
sawfish; corals (elkhorn and staghorn); and designated critical habitat for smalltooth sawfish and
elkhorn and staghorn corals; and requested NMFS concurrence. Formal consultation was
initiated on November 16, 2012, after NMFS determined that the activities would have greater
than insignificant or discountable effects on smalltooth sawfish critical habitat. After further



clarification from the USACE, it was determined that action area did not include smalltooth
sawfish critical habitat.

Included below is a list of items that have occurred since the request for consultation:

e January 25, 2012: USACE provided a completed Section 7 checklist and Public Notice.

e April 26, 2012: SAJ-82 permit expired.

e June 8, 2012: USACE and NMFS met to discuss the renewal of all of the USACE general
permits used in the state of Florida. At that time, it was decided to group 12 of the
general permits into 1 formal consultation/Biological Opinion. SAJ-82 was excluded
from that Biological Opinion because of its potential impacts to corals and the pending
determination for the proposed listing of additional corals in the area.

e August 15, 2012: NMFS requested additional information regarding effects
determination, noise impacts, vessel strike risk, etc.

e December 19, 2012: NMFS issued an Opinion on 12 USACE general permits (NMFS
2012), excluding SAJ-82.

e March 29, 2013: NMFS reassigned SAJ-82 ESA consultation responsibilities to Nicole
Bailey.

e April 5,2013: USACE provided a response by letter to NMFS’s August 15, 2012, request
for information.

e April 19, 2013: NMFS began calling marine contractors in the Florida Keys to better
understand the level of noise impacts that would result from construction materials and
installation methods used in this area.

e May 2, 2013: NMFS called Megan Clouser, USACE project manager, to discuss impacts
to mangroves and smalltooth sawfish critical habitat. The USACE and NMFS agreed to
incorporate the proposed corals as part of a conference opinion in this consultation.
NMFS sent an email to Ms. Clouser with the list of questions and answers discussed
during the call and requested further clarification regarding impacts to red mangroves.

e May 23, 2013: First call between the Florida Marine Contractors Association (FMCA)
and NMFS to discuss pile installation and potential noise impacts in the Florida Keys.
NMFS requested additional information from the FMCA about specific construction
materials and installation methods throughout the state.

e May 28-30, 2013: Ms. Clouser responded that the SAJ-82 is limited to just the Florida
Keys and does not include mainland Monroe County; therefore, it does not include
smalltooth sawfish critical habitat. She also stated that mangrove removal was allowed
under SAJ-82 because, according to her, the Florida Department of Environmental
Protection (FDEP) exempts mangrove removal in man-made canals.

e June 19, 2013: NMFS called Stuart Santos, USACE, to discuss impacts to mangroves
under SAJ-82. NMFS and USACE determined that since the USACE does not have the
authority to regulate trimming of red mangroves, the best way to protect mangrove
shorelines as habitat for smalltooth sawfish is to add a condition to SAJ-82 prohibiting
impacts to red mangrove prop roots.

e July 10, 2013: FMCA provided a written response to the USACE which was forwarded
to NMFS about construction materials and installation methods used throughout the
different regions in Florida.

e August 6, 2013: NMFS and USACE held a conference call to discuss potential noise
impacts from pile installation in the Florida Keys.
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e August 9, 2013: NMFS, USACE, and FMCA held a conference call to gather more
information about pile installation and to discuss potential noise attenuation measures
necessary in the Florida Keys.

e August 19, 2013: FMCA provided a written response to questions raised during the
August 9, 2013 conference call.

e September 23, 2013: NMFS provided the USACE with a draft of the proposed Best
Management Practices (BMPs) to reduce noise levels from projects covered under this
programmatic consultation. Comments were received on September 27, 2013.

e September 27, 2013: USACE provided the FMCA with a draft of the noise BMPs.

e October 3, 2013: FMCA returned comments by letter to the USACE expressing concern
about some of the noise BMPs.

e October 25, 2013: USACE acknowledged the FMCA’s concerns about the noise BMPs
and stated that they would be taken into consideration, but that the BMPs are based on
the best available information.

e March 3, 2014: USACE stated that they wanted to increase the estimate of activities that
they anticipate will be covered under SAJ-82 during the next 5-year authorization period.
This is based on the number of activities that have required Section 7 consultation in the
past 12 months and changes made to the permit allowing 4 foot (ft) walkway for docks.

e March 5, 2014: USACE updated estimated increase in vessel traffic to 500 vessels
anticipated over the next 5-year authorization period.

2 Description of the Proposed Action

2.1 Authorities under Which the Action will be Conducted

Pursuant to Section 404 of the Clean Water Act (33 U.S.C. 1344) and Section 10 of the Rivers
and Harbors Act of 1899 (33 U.S.C. 403), the USACE has authority to issue general permits*
(regional, programmatic, and nationwide) for any category of projects that are substantially
similar in nature, and result in no more than minimal adverse effects on the environment, either
individually or cumulatively. Section 10 of the Rivers and Harbors Act authorizes all structures
or work in navigable water of the United States while Section 404 of the Clean Water Act covers
the discharge of dredged or fill materials in waters of the United States. The USACE uses a
combination of all 3 types of these general permits when authorizing activities within the state of
Florida, provided it has been determined that the environmental consequences of the activities
are individually and cumulatively minimal (see 33 CFR 325.2(e) and 33 CFR Part 330). All
general permits are valid for a maximum of 5 years (33 CFR 325.2(e)(2)), and must be
reevaluated prior to reissuance. A list of general permits used by the USACE to permit activities
in the state of Florida is included as Attachment A at the end of this document. Below is a
description of the 3 types of general permits used by the USACE to authorize activities within
the state of Florida along with the list of the related permits authorized under these types of
permit. The permits used by the USACE in Florida are provided in Appendix A along with a
description of the types of activities authorized under each permit.

! The term “general permit” is defined at 33 CFR 322.2(f) and 33 CFR 323.2(h). PGPs are a type of general permit,
and are defined at 33 CFR 325.5(c)(3).



1. Regional General Permit: RGPs are a type of general permit specific to a given region
(in this case, Florida). Within the state of Florida, USACE staff individually review
permit applications to determine if they meet the PDCs defined by an RGP. All RGPs in
Florida require an applicant to submit a preconstruction notification and cannot begin
construction until they have received a written verification from the USACE that their
project is authorized in accordance with the terms and conditions of the RGP. RGPs
under NMFS’s purview in Florida include SAJ-5, 12, 13, 14, 17, 20, 33, 34, 46, and 82.

2. Nationwide permits: NWPs are a type of general permit issued for activities that occur
throughout the United States. The USACE authorizes activities in Florida under NWPs:
when the permit specific conditions are met then the specified activities can take place
without the need for an individual or regional permit. These NWPs were reissued and
published in the Federal Register on February 12, 2012, and became effective March 19,
2012. This consultation was reinitiated and is under review. Projects are only authorized
under a NWP if the USACE project manager determines the project will have no effect to
listed species or a Section 7 consultation is completed prior to authorization of the permit
for the activity.

3. Programmatic general permits: PGPs are a type of general permit issued by the
USACE that authorize, for the purposes of Section 10 of the Rivers and Harbors Act and
Section 404 of the Clean Water Act, certain activities that are also regulated by another
federal, tribal, state, or local regulatory authority. The purpose of PGPs is to improve the
regulatory process for applicants, enhance environmental protection, reduce unnecessary
duplicative procedures and evaluations, and make more efficient use of limited resources.
In Florida, the USACE provides delegated authorization to the following agencies to
permit activities under the listed permit: SAJ-91 provides administrative limited authority
to the City of Cape Coral, SAJ-96 provides administrative limited authority to Pinellas
County, SAJ-42 provides administrative limited authority to Miami-Dade County, SAJ-
99 provides administrative limited authority to the Florida Department of Agriculture and
Consumer Services, SAJ-71 provides administrative limited authority to National Ocean
and Atmospheric Association (NOAA), and State Programmatic General Permit 1\V-RI
(SPGP IV-RI) provides administrative limited authority to the FDEP.

The USACE retains the authority to modify, suspend, or revoke any RGP/PGP when the USACE
believes that appropriate protection is not being afforded to the environment or any other aspect
of the public interest, or when the USACE concludes that adverse environmental effects are
more than minimal, either individually or cumulatively. Additionally, the USACE always
retains its authority to require an individual USACE permit in any given case for any particular
project, even if the project otherwise meets all the requirements of the RGP/PGP. The USACE
exercises this authority when it concludes that the processing of an individual USACE permit is
necessary to protect the environment or any other aspect of the public interest, or when impacts
are more than minimal, either individually or cumulatively. Last, the USACE retains the full
range of its enforcement authority and options where it believes that a project does not comply
with the terms or conditions of the RGP/PGP, regardless of whether the project has been
permitted by the federal, tribal, state, or local regulatory authority. Implementing regulations for
permits issued by the USACE can be found at 33 CFR 320-332.



Individual permits: If a project is not covered by an RGP, NWP, or PGP because the effects of
the action will be more than minor in nature or if the project needs an additional level of review,
then it is addressed as an individual permit. Individual permits include authorization that is
issued following a case-by-case evaluation by the USACE for a specific structure or work in
accordance with the procedures of this regulation and 33 CFR Part 325, and a determination that
the proposed structure or work is in the public interest pursuant to 33 CFR Part 320. Individual
permits require Section 7 coordination with NMFS for projects involving in-water work that may
affect listed species under our purview.

2.2 Description of SAJ-82

This Opinion addresses the reissuance of RGP SAJ-82, which gives general authority for several
types of in-water construction activities in the Florida Keys, Monroe County, Florida. Every in-
water construction activity permitted under the conditions of this permit is subject to
nondiscretionary requirements that avoid or reduce the potential effects of permitted activities on
listed species. SAJ-82 expired April 26, 2012. All general permits issued have a 5-year
expiration date (maximum) from the date of issuance.

SAJ-82 covers the following activities for single-family residential projects: (1) lot fills; (2)
construction of minor structures, minor pile-supported structures, and marginal docks, including
repair or replacement of said structures; (3) boat ramps, and (4) riprap revetments, bulkheads and
backfill in residential canals. Activities will be located in waters of the United States on, or
within existing wetland lots in platted subdivisions within the Florida Keys, Monroe County,
Florida, excluding federally maintained navigation channels, flood control projects, and the
Marvin D. Adams Waterway (Adam’s Cut), in accordance with the following conditions:

Lot fill:
e This is restricted to platted residential lots in existing developments having public roads
and utilities.
e Fill cannot exceed 4,800 ft? of wetland per lot. This activity does not occur in marine
waters and therefore does not authorize activities under NMFS’s purview.

Construction of minor structures, minor pile-supported structures and marginal docks,
including repair or replacement of said structures:

e Minor structures are defined as mooring piles, dolphin piles (not to exceed a cluster of 4),
boat lifts, hoists, davits, davit pads, fenders, fender piles, mooring whips and cleats.

e Projects are limited to single-family residences which do not provide mooring for more
than 4 slips at the subject site.

e Marginal docks are defined as docks placed parallel to the shoreline, along a seawall,
revetment or bulkhead. Marginal docks are normally only permitted when a “T” or “L”
style dock is not practicable. A “T” or “L” dock may not be practicable when
encroachment into the navigable waterway exceeds 25% of the waterway width, or when
mangrove fringe, wetland vegetation and/or submerged aquatic vegetation (SAV) are
absent.



A benthic survey will be required for new pile supported structures located in open water
to document the presence/absence of SAV or corals.

When mangroves, SAV, or emergent wetlands are present under or adjacent to the dock,
marginal docks shall be limited to no more than 66% of the shoreline length, shall not
exceed 40 ft in length, and shall not exceed 5 ft in width from the mean high water line
(MHWL). .

The “T” or “L” dock terminal platform must be installed at least 1 ft beyond the root zone
(including emergent and submerged prop roots of a mangrove fringe); the terminal
platform shall not be located over seagrass; the portion of the dock parallel to the
shoreline (i.e., the terminal platform) may run the entire shoreline length of the parcel and
shall not exceed 5 ft in width; a pile supported access walkway shall be located so as to
avoid or minimize covering wetland vegetation, mangroves, and/or seagrass. The
walkway connecting the dock to the shore shall not exceed 4 ft in width, be constructed
of grated material and/or with 0.5-inch spacing between deck boards, and when seagrass
is present on an open-water shoreline, be elevated a minimum of 5 ft above mean high
water. The structure shall not be longer than twice the linear shoreline frontage of the
parcel or 200 ft, whichever is less. The dock length is measured from the MHWL out to
the waterward extension of the dock.

All types of dock structures shall conform to the USACE/NMFS Dock Construction
Guidelines in Florida for Docks or Other Minor Structures Constructed in or over
Submerged Aquatic Vegetation (SAV), Marsh or Mangrove Habitat, dated August 2001.
Boatlifts covers are not allowed over seagrass beds

Boat ramps:

Boat ramps for single-family residences are authorized but shall be confined to shorelines
where a mangrove fringe or SAV are absent from the project area.

The width of boat ramps, including side slopes, is limited to 15 ft. All above-water ramp,
side slope, or wall structures shall be located landward of the original MHWL.

A maximum of 2, short (no longer than 20 ft in length), accessory docks abutting either
or both sides of the ramp, are allowed. These docks may extend landward beyond the
MHWL.

Construction of a boat ramp will not involve any filling of surface waters except for the
minimum amount needed for the actual boat ramp surface, side slopes, or walls. Walls
cannot exceed 2 ft in width.

Shoreline stabilization:

No placement of riprap below the MHWL can be authorized under SAJ-82 unless the
Florida Keys National Marine Sanctuary (FKNMS) issues a NOAA permit or
authorization that signifies the proposed activity is consistent with Title I11 of the Marine
Protection, Research and Sanctuaries Act of 1972, as amended (if within the FKNMS
boundary).

Riprap, bulkheads, and/or backfill on unvegetated shorelines within an existing canal
system which do not support submerged aquatic resources shall not extend any farther
waterward than the existing bulkheads in the immediate area or any further waterward
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than the high tide line. If the USACE determines that the proposed work may cause a
shoreline discontinuity, the project would need to be reviewed under a Letter of
Permission or a Standard Permit.

e Riprap or other fill exceeding 1 yd3 per linear foot (lin ft) along any authorized shoreline
stabilization structure is not authorized under SAJ-82.

e No new seawalls, bulkheads, or other hardened vertical structures on open water will be
authorized under the SAJ-82.

SAJ-82 was applied 311 times during the last the 5-year authorization period between April 26,
2007, and April 26, 2012. This resulted in the authorization of 353 different activities because
multiple activities could be included in 1 permit application (e.g., a dock and a seawall
authorized under 1 permit application). A breakdown of the number of times that each activity
was permitted is provided in Table 1 below (E. Reusch, USACE, pers. comm. to A. Livergood,
NMFES, May 21, 2012). The USACE stated that this information is based on the best available
data from the USACE database. It is important to note that the USACE project tracking database
was updated several times during this time period, resulting in inconsistent data collection. For
example, marginal dock sizes were originally entered in the database in linear feet (lin ft) and are
now entered in the square feet (ft?) of the total dock size. Progressive iterations of the database
also included additional fields of information not originally entered. This included entries that
may not have included all of the activity types permitted or the extent of the activity. During the
USACE’s date compilation for this permit renewal, they also discovered that 10 records showed
the project location occurring in Miami-Dade County even though SAJ-82 is restricted to work
in the Florida Keys in Monroe County. The USACE has stated that these activities were
accurately authorized under SAJ-82 and that only the location information was entered in the
database incorrectly.

According to the USACE database, projects in the last 5 years resulted in approximately 45,846
ft? (1.05 acres) of impacts from piles, lot fills, and shoreline stabilization. These impacts resulted
in the loss of approximately 9,480 ft2 (0.22 acre) of red mangroves and shallow euryhaline
habitat, though none of these losses were reported to have occurred in smalltooth sawfish critical
habitat. An estimated 190 ft2 (0.004 acre) of seagrasses were impacted. This number may be
inaccurate because macroalgae was included in seagrass impacts at the beginning of the last 5-
year period. These numbers represent only direct impacts and not the indirect impacts of shading
from dock structures since this information is not recorded by the USACE.

Table 1. Number of activities authorized under SAJ-82 between 2007 and 2011

Project type Activities Permitted
Pile-supported dock 48

Marginal dock 57

Boatlift 211

Lot fill 9

Shoreline armoring 26

Boat ramp 2

Total 353
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The USACE also carefully analyzed the types of activities that were permitted over the last five
years and which of those would result in new vessel storage. According to their calculations,
they anticipate that an additional 500 new vessels could be added as a result of the authorization
of SAJ-82 over the next 5 years.

2.3 Project-Specific Review

This section describes the required project review for SAJ-82. In the state of Florida, there are 2
different ways in which an applicant can apply for an in-water permit. Applicants either apply
directly to a regional delegated authority or to the FDEP through the SPGP IV-RI. Applications
submitted through the FDEP for SAJ-82 are then forwarded to the USACE for review since
SPGP IV-RI does not authorize activities in Monroe County. In 2012, the USACE’s
Jacksonville District (SAJ) office upgraded their website to provide application forms for in-
water work. This joint application form is used by both FDEP and the USACE. Therefore,
applicants can apply directly to the USACE especially for projects that are known to not be
covered by FDEP, such as activities in Monroe County that may be authorized under SAJ-82.

The submission and review process for SAJ-82 is described below. A flow chart (see Figure 1)
demonstrating the application process for a dock construction project is provided at the end of
this section that demonstrates the submission process for all general permits.

1. Project Application: SAJ-82 can either be submitted on-line to the FDEP or an
application can be downloaded directly from the USACE website and submitted to the
USACE Miami Permitting Office. If the application is submitted to the FDEP, it will be
forwarded to the USACE since the FDEP can only authorize activities covered under the
PGP SPGP IV-R1. This PGP does not authorize activities in Monroe County.

2. Authorization of SAJ-82: Once the permit application reaches the USACE, the USACE
determines if the activity requested is eligible for authorization under SAJ-82. Before a
project is authorized, the USACE may also conduct a site visit to ensure that it will not
impact SAV, corals, or the essential features of staghorn and elkhorn critical habitat. The
Office of Management and Budget-approved performance measures require the USACE
to look at a minimum of 5% of all general permit applications. This 5% is made up of a
combination of NWPs, RGPs, and PGPs that the USACE authorizes in a given fiscal
year. The enforcement/compliance sections are generally selected at random but can also
be selected on the basis of area of geographic concern or for areas of specific concern
(e.g., smalltooth sawfish critical habitat). Through numerous conversations with the
USACE staff about how they determine which sites are visited in the Florida Keys, it has
been explained that they concentrate on areas with the highest likelihood of impacting
resources based on their knowledge of the area. The USACE has also stated that they
require compensatory mitigation for unavoidable impacts to resources such as
mangroves. If the PDCs are met including the avoidance of impacts to SAV, corals, or
the essential features of staghorn and elkhorn critical habitat, then it is submitted to
NMFS as stated in step 3 below.
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3. Submission to NMFS: The USACE must email NMFS the following information
to nmfs.ser.SAJ82@noaa.gov:

a. A completed Excel spreadsheet attachment in the format shown below in Table 2.
Table 2 provides the necessary headings along with 2 examples for
demonstration. Below Table 2 are descriptions and formatting requirements for
each of the columns.

b. A completed form stating how each of the PDCs is met or is not applicable and
why. The USACE will develop a standardized form to submit this information.

c. Any other supporting documentation necessary to support the determination made
by the USACE. This may include project application, site survey (e.g., benthic,
seagrass, coral and hardbottom, etc.), photos, environmental assessment, and
more.

NMFES will acknowledge receipt of the USACE’s email submission through an auto reply
email. NMFS will review each e-mail submission sent to us by the USACE. If the
USACE receives acknowledgement of NMFS’s receipt of the application package, and
receives no subsequent notification within the 10-day review period that the project does
not comply with the programmatic consultation, then the USACE may proceed with
processing the project application.

4. Section 7 Consultation: If a project does not meet the PDCs defined in this document for
general permit SAJ-82s, it must undergo separate Section 7 consultation with NMFS.
After this review, if NMFS provides a “may affect but not likely to adversely affect
determination,” then the USACE may authorize the activity under the original general
permit (i.e., SAJ-82). If NMFS provides a “may affect” determination, the USACE may
authorize the activity under a Standard Permit or Letter of Permission. Projects
authorized by the USACE that require separate Section 7 consultation are not covered by
this consultation.
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Table 2. SAJ-82 USACE project-specific review provided to NMFS
(shown below with examples)

. - Total New
Date Permit - Critical . All
Sentto | Tracking Project Latitude Longitude Habitat In- Overwater Impact Constrgcnon, PDCs
NMES Number Address Unit Water Area (ftz) Type Repair, or Met
Impact Replacement
SAJ- 123 Main dock
11/1/13 2012- St., Key 24.12345 -81.12345 ACH 125 210 seawa’II replacement yes
1234 West
SAJ- 123 Main
12014 | 2013 St,Key | 2512345 | -81.12345 N/A 50 N/A Sﬁj‘; constregion | Yes
4321 Largo

Formatting requirements:

1.
2.

3.

10.

Date Sent to NMFS: This is the date the email was provided to NMFS.
Permit Tracking Number: This is the in-water construction permit application number
assigned by the USACE to the applicant/project.
Project Address: This is the address of the project location. Any formatting is fine in this
category, though the state and zip code are not required.
Latitude: This shall be formatted in decimal degrees to 5 places as shown in the
examples.
Longitude: This shall be formatted in decimal degrees to 5 places as shown in the
examples. Please provide a negative symbol before the longitude to denote the western
hemisphere.
Critical Habitat Unit: This shall be provided in the following acronym style with no
spaces or hyphens, as shown in the examples. This allows for accurate sorting in Excel.
Projects occurring in critical habitat and proposed critical habitat are only authorized if
they do not impact the essential features of said critical habitat.

e A CH (Acropora critical habitat).

e PL CH (proposed loggerhead critical habitat)

e N/A (not applicable because the project is not located within a critical habitat

unit)

Total In-Water Impact: Defined as the total area of in-water substrate that is permanently
changed below MHWL. This loss is calculated in square feet and includes seawalls,
riprap, and boat ramps.
Overwater Area: Includes the total square footage of all overwater structures including
docks, boats, etc.
New Construction, Repair, or Replacement: Please note which type of activity is being
authorized. Repair and replacement are defined as occurring within the same footprint as
the existing structure. New construction is defined as a partial or completely new project
footprint.
All PDCs Met: Are all of the applicable PDCs defined in this document being met by the
proposed project? Answer “yes” or “no.”
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2.4 Program Review

NMFES and USACE will conduct program reviews to evaluate, among other things, whether the
nature and scale of the assumptions and effects predicted continue to be valid; whether the PDCs
continue to be appropriate; and whether the project-specific consultation procedures are being
complied with and are effective. The purpose of this is to verify conclusions and assumptions
regarding the potential effects to ESA-listed species and critical habitat, review data on the
cumulative impacts of the combined projects from the previous year, and evaluate and suggest
any procedural changes prompted by the review of data. If the results of the program review
show that the anticipated impacts to listed species or critical habitat defined in this document are
being exceeded, reinitiation of consultation may be required. The program review consists of
both the programmatic review and the in-depth project specific review described below.

Programmatic review: This annual review will determine if the PDCs, assumptions, and effects
analysis remain valid, as discussed above. If the results of the programmatic review show that
the anticipated impacts to listed species or critical habitat defined in this document have been
exceeded or differ in a manner or extent not previously analyzed, reinitiation of consultation may
be required. The annual review will cover all projects that occur within a given calendar year
and the review will occur at the end of that year but no later than March 31* of the following
year. This review will be conducted as an in-person meeting or conference call between NMFS
and the USACE. The meeting will discuss the results of the in-depth project reviews;
administrative issues; concerns or necessary changes in the assumptions, PDCs, or effects of this
consultation; and any other procedural changes required. NMFS will document the results of the
annual review in a formal letter to the USACE.

In-depth project-specific review: This in-depth project review is in addition to the
programmatic review described above and the project-specific review detailed in Section 2.3.
Periodically, NMFS will conduct a detailed review of a random sample of projects authorized
under SAJ-82. During this detailed review, NMFS may request additional information from the
USACE for individual projects beyond the required information submitted to NMFS described in
Section 2.3. If this review results in questions or concerns by NMFS, an in-person meeting or
conference call will be scheduled with the USACE to resolve any issues.

2.5 Project Design Criteria

Based on past permitting practices of the USACE and review of consultations with similar in-
water construction activities, NMFS has identified PDCs that can typically be applied to
permitted in-water construction activities to limit effects to those that are insignificant or
discountable in nature and never result in adverse effects to listed species or adverse effects to
the essential features of designated critical habitat. The nature of the in-water construction
activities involved in a proposed project will dictate which of the PDCs will be applicable to
future projects covered by this consultation. The PDCs for several types of in-water construction
activities may apply to a single proposed project (e.g., a proposed project may include both
shoreline stabilization and installation of a single-family pier). Below is a list of each of the
activities that are covered under SAJ-82 and the required PDCs necessary to issue this permit
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(see Table 3). For projects that utilize the any construction guidelines in the PDCs below, the
USACE shall ensure that applicants are using the current guidelines including any updates.

Table 3. PDCs for SAJ-82

All projects

All projects and activities shall meet the following conditions:

No work shall be authorized by SAJ-82 which may have direct or
indirect adverse effects on ESA-listed elkhorn and staghorn coral;
corals proposed for listing under the ESA (i.e., pillar

coral [Dendrogyra cylindrus], lobed star coral [Montastraea
annularis], mountainous star coral [Montastraea faveolata], knobby
star coral [Montastraea franksi], rough cactus coral [Mycetophyllia
ferox], Lamarck’s sheet coral [Agaricia lamarcki], elliptical star

coral [Dichocoenia stokesii]); without prior approval from FKNMS (if
within its boundary) and without undergoing Section 7 consultation
with NMFS.

No projects shall be authorized that impact the essential features of
Acropora critical habitat (i.e., substrate of suitable quality and
availability, in water depths of 30 m or less, to support successful
recruitment and population growth. This includes areas of exposed
hard substrate and dead coral skeleton free of sediment cover and turf
and fleshy macroalgae cover) without prior approval from FKNMS (if
within its boundary) and without undergoing Section 7 consultation
with NMFS.

No work shall be authorized that impacts the prop roots of red
mangroves without undergoing Section 7 consultation with NMFS.
Unavoidable impacts to black or white mangroves, estuarine emergent
vegetation, and/or the following SAV: shoal grass (Halodule wrightii),
paddle grass (Halophila decipiens), star grass (Halophila
engelmannii), manatee grass (Syringodium filiforme), widgeon grass
(Ruppia maritima), and turtle grass (Thalassia testudinum) may be
permissible with prescribed mitigation, only after appropriate
avoidance and minimization have been fully achieved, as determined
by the USACE.

For projects in waters accessible to sea turtles and smalltooth sawfish,
the permittee will utilize NMFS’s Sea Turtle and Smalltooth Sawfish
Construction Conditions, dated March 23, 2006, and any added
requirements, as appropriate for the proposed activity. Under these
guidelines, all construction personnel shall be on the look-out for the
presence of ESA-listed species and construction activities will cease if
sea turtles or smalltooth sawfish are observed in the area.

The permittee shall use only clean fill material. The fill material shall
be upland sources and be free of items such as trash, debris,
automotive parts, asphalt, construction materials, concrete block with
exposed reinforcement bars, and soils contaminated with any toxic
substance, in toxic amounts in accordance with Section 307 of the
Clean Water Act.
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- All projects are required to use turbidity curtains for the smallest
practicable area, that are monitored daily to ensure listed species are
not being impacted by their presence, and be removed upon project
completion, and that will not appreciably interfere with use of the area
by any listed species. Turbidity control measures, including best
management practices, shall be used throughout construction to
control erosion and siltation to ensure there are no violations of state
Water Quality Standards as established in Sections 62-4.242 and 62-
4.244 of the Florida Administrative Code and Chapters 62-302, 62-
520, 62-522, and 62-550 of the Florida Administrative Code.

- All projects are prohibited on or contiguous to ocean beaches.

o Projects shall follow the Noise Best Management Practices (BMPS)
for SAJ-82 identified and defined in Appendix B.

o Installation of steel piles or steel sheet piles by impact hammer are
prohibited.

7 No blasting is authorized under SAJ-82.

Lot fill

PrOJects do not occur with marine waters and will not impact species or
habitat under NMFS’s purview.

Minor
structures,
minor pile-
supported
structures and
marginal docks,
including repair
or replacement
of said
structures

A benthic survey will be required for new pile-supported structures
located in open water to document the presence/absence of SAV or corals.
Repair and Replacement of Minor Structures: Should corals be present on
the existing structures, no work can be authorized under SAJ-82 unless
the FKNMS issues a NOAA permit or authorization that signifies the
proposed activity is consistent with Title 111 of the Marine Protection,
Research and Sanctuaries Act of 1972, as amended (if within the FKNMS
boundary) or NMFS completes a Section 7 consultation.

Marginal docks, placed parallel to the shoreline, along a seawall,
revetment or bulkhead are authorized.

o Marginal docks are normally only permitted when a “T” or “L”
style dock is not practicable. A “T” or “L” dock may not be
practicable when encroachment into the navigable waterway
exceeds 25% of the waterway width, or when mangrove fringe,
wetland vegetation and/or SAV are absent.

o If amangrove fringe, wetland vegetation, and/or SAV are present,
then no overwater portion of the marginal dock facility shall
exceed 5 ft in width from the MHWL.

0 When located over submerged aquatic resources and/or emergent
wetlands, marginal docks shall be limited to no more than 66% of
the shoreline length and shall not exceed 40 ft in length. This
limitation shall also apply to any location where SAV are present
and vessel operation (including access and mooring) would result
in significant direct or indirect impacts to the SAV.

“T” and “L” Style Docks on Residential Canal Shorelines: Where a
mangrove fringe, wetland vegetation, and/or SAV exists along the
shoreline, and/or submerged shelf, a dock with a walkway perpendicular
to the shoreline, such as a “T” or “L” dock, is permitted if constructed as
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follows:

0 The “T” or “L” dock terminal platform must be installed at least
1 ft beyond the root zone (including emergent and submerged
prop-roots of a mangrove fringe);

o the terminal platform shall not be located over seagrass;

o the portion of the dock parallel to the shoreline (i.e., the terminal
platform) may run the entire shoreline length of the parcel and
shall not exceed 5 ft in width;

o0 apile supported access walkway shall be located so as to avoid or
minimize covering wetland vegetation, mangroves, and/or
seagrasses;

o the walkway connecting the dock to the shore shall not exceed 4 ft
in width and should be of grated material and/or with 0.5-inch
spacing between deck boards; and

O when seagrass is present on an open-water shoreline, the walkway
shall be elevated a minimum of 5 ft above the MHWL.

Water Access Walkways and Water Observation Platforms (on open
water shorelines): Water access walkways may be permitted, provided
such structures are oriented approximately perpendicular to the shoreline;
do not exceed twice the length of the applicant owned shoreline.

“T” and “L” Style Docks on Open Water Shorelines: The structure shall
not be longer than twice the linear shoreline frontage of the parcel or
200 ft, whichever is less. The dock length is measured from the MHWL
out to the waterward extension of the dock.

Mooring of no more than 4 vessels shall be authorized. No high-and-dry
storage is authorized.

All types of dock structures shall conform to the USACE/NMFS
document, Dock Construction Guidelines in Florida for Docks or Other
Minor Structures Constructed in or over Submerged Aquatic Vegetation
(SAV), Marsh or Mangrove Habitat, dated August 2001.

No dredging associated with dock construction is authorized.

Boat ramps

Boat ramps for single-family residences are authorized but shall be
confined to shorelines where a mangrove fringe or SAV are absent from
the project area.

The width of boat ramps, including side slopes, is limited to 15 ft. All
above-water ramp, side slope or wall structures shall be located landward
of the original MHWL.

A maximum of 2 short (no longer than 20 ft in length) accessory docks,
abutting either or both sides of the ramp, are allowed. These docks may
extend landward beyond the MHWL.

Construction of a boat ramp will not involve any filling of surface waters
except for the minimum amount needed for the actual boat ramp surface,
side slopes, or walls. Walls cannot exceed 2 ft in width.

Excavated spoil material shall be deposited in a self-contained upland
(i.e., non-wetland pursuant to current federal criteria) disposal site that
will prevent spoil material and/or return water from reentering any water
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of the United States or interfering with natural drainage

Shoreline o No placement of riprap below the MHWL can be authorized under SAJ-

stabilization 82 unless the FKNMS issues a NOAA permit or authorization that
signifies the proposed activity is consistent with Title 111 of the Marine
Protection, Research and Sanctuaries Act of 1972, as amended (if within
the FKNMS boundary) or NMFS completes a Section 7 consultation.

7 Riprap, bulkheads, and/or backfill on unvegetated shorelines within an
existing canal system which do not support submerged aquatic resources
or red mangrove shoreline shall not extend any farther waterward than the
existing bulkheads in the immediate area or any further waterward than
the high tide line. If the Corps determines that the proposed work may
cause a shoreline discontinuity, the project would require separate Section
7 consultation and would then be authorized under a a Letter of
Permission or a Standard Permit.

7 Riprap or other fill exceeding 1 yd? per lin ft along any authorized
shoreline stabilization structure is not authorized under SAJ-82.

o No new seawalls, bulkheads, or other hardened vertical structures on open
water will be authorized under the SAJ-82.

7 This permit does not authorize fill activities other than placement of
riprap previously specified and backfill behind seawalls or bulkhead.

2.6 Action Area

The action area is defined by regulation as “all areas to be affected directly or indirectly by the
federal action and not merely the immediate area involved in the action” (50 CFR 402.02). The
action area for SAJ-82 is limited to waters within the Florida Keys in Monroe County, Florida.
This includes the North Key Largo/ Ocean Reef south to Key West. All of the proposed actions
(i.e., activities) under SAJ-82 occur within nearshore waters or do not extend into the Atlantic
Ocean or Gulf of Mexico further than a 200-ft-long residential dock. Therefore, direct impacts
are limited to these areas and the surrounding waters. Indirect impacts include vessel traffic
from the dock and boatlifts proposed under these general permits. Since residential vessels
typically stay in inland and nearshore waters, the action area includes nearshore waters (Florida
state waters) from indirect impacts from vessel traffic.

Though all activities covered under SAJ-82 occur within the Florida Keys, below is a list of
specific exemptions and exclusions for SAJ-82.

e The use of SAJ-82 is specifically excluded from use within the geographical boundaries or
in-holdings of the following state parks: John Pennekamp Coral Reef State Park, Lignum
Vitae Key State Botanical Site and Aquatic Preserve, Long Key State Park, Curry Hammock
State Park, and Bahia Honda State Park.

e SAJ-82 is also excluded from all federal navigation channels, flood control projects, and the
Marvin D. Adams Waterway (Adam’s Cut).

e All projects are prohibited that are on or contiguous with the ocean beaches.

e New seawalls, bulkheads, and other hardened vertical structures are prohibited on open water
and are therefore limited to canals in the Florida Keys.
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Since we do not know the specific location of each of the activities that may be authorized under
this general permit, we consider the action area, PDCs, and number of activities authorized under
the previous 5-year authorization period to determine whether any action might be located or
aggregated in any area of particular importance to listed species.

2.7 Assumptions

Because this is a programmatic consultation, the exact location, number of activities, and effects
of each individual project are unknown. Therefore, we must look at the likely outcome of each
project individually and the combined cumulative effect of all of the activities over time. Below
is a list of assumptions made and the rationale for the assumption. The effects analyses for this
programmatic consultation are based on these assumptions. The project-specific and
programmatic reviews discussed in Section 2.4, allow for regular reviews between NMFS and
USACE to determine if the assumptions and effects of the action are in-line with those that were
anticipated by this document. This review process includes determining if changes are occurring
in the number of permits predicted to be authorized for activities covered under these general
permits. At the time of review, consultation would be re-initiated if the effects seen in a given
time frame did not match those defined in this document. With the implementation of the
project-specific and programmatic reviews, better data will be collected during the next 5 years
regarding impacts, the number of times SAJ-82 is used to authorize activities, project locations,
and the spatial relationship between projects and critical habitat.

Since it is impossible to know the exact number of times a general permit will be used to
authorize activities in the next 5 years, exactly where these projects will occur, and the potential
increase in vessel traffic resulting from these projects, we look at the number of factors to
estimate these numbers. These estimates are used to calculate the level of impact that can occur
from the authorization of this permit. We then set a cap on the number of activities that can be
authorized under SAJ-82 in the next five years to ensure that our assumptions and calculations
are accurate. If this threshold is exceeded, then consultation will need to be reinitiated. Our
estimates are based on the following information:

1. According to the USACE’s records, 353 activities (311 projects/ permit applications)
were authorized during the last five years authorization period for SAJ-82 (i.e., 70.6
activities per year). The USACE believes that the number of activities that will be
permitted under SAJ-82 will increase in the next 5 years. The main reason that they
believe this increase will occur is that the previous permit authorized 3 ft walkways on
docks and the new permit allows for 4 ft walkways consistent with the USACE/NMFS
Dock Construction Guidelines in Florida for Docks or Other Minor Structures
Constructed in or over Submerged Aquatic Vegetation (SAV), Marsh or Mangrove
Habitat. They believe that this will result in up to 100 additional activities authorized
under SAJ-82 during the next 5 year authorization period. Therefore, 353 activities
previously authorized in 5 year plus an additional 100 activities in the next 5 years would
result in an estimated 453 activities for the next 5 years.

This potential increase in activities is consistent with our records. According to our

records, we have consulted on 128 projects in Monroe County between January 2013 and
January 2014, while SAJ-82 was not in effect. It is unknown how many total activities
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were authorized by these 128 projects. The USACE authorized 311 projects during the
last five year period, which equates to 62 projects per year. Although we do not know for
sure how many of the 128 projects we consulted on during the last year would have been
covered under SAJ-82, this is about double the projects authorized yearly during the last
5 years SAJ-82 was effective and indicates that there is likely to be an increase in the
number of projects authorized under SAJ-82 during the next 5 years. We also looked at
the number of vessels registered in the state of Florida over the last ten years
(http://www.flhsmv.gov/dmv/vslfacts.html). This data was used as a comparison to the
amount of coastal development in Florida from docks and shoreline armoring where
boats may be stored. This is not a perfect comparison since many docks authorized under
SAJ-82 are a repair or a replacement versus a new construction. However, it gives us an
estimated percent change that may be seen in coastal development and use in an area.
Between 2002 and 2006, there was a net increase of 6% more vessels registered in
Florida resulting in a likely increase of 6% more vessels traveling Florida coastal waters.
Between 2007 and 2011, this number decreased 10%. This resulted in an overall
decrease of 4% over the 10-year period. Because the number of activities that will be
authorized under SAJ-82 during the next 5 years is unknown, we increased the amount of
anticipated impacts by 10% to allow for variability, as seen in vessel registrations above.
Therefore, we anticipate no more than 498 activities will be authorized under SAJ-82 in
the next 5 years. This is calculated by adding the total number of activities anticipated to
be permitted in the next 5 years (453 as discussed in the previous assumption) plus 10%
(45.3) for a total of 498 activities. If the number of activities authorized under SAJ-82
exceeds this number, re-initiation of consultation will be required.

Since the exact location of each project that may be authorized under the general permits
is unknown, we must look at the most likely conditions to be encountered and the worst
case scenario for each species. For example, when considering effects to smalltooth
sawfish from a typical residential dock project, we consider a typical site with conditions
commonly found in this area. These projects are usually found in highly developed man-
made canals throughout the Keys. These canals often are comprised of shallow,
euryhaline banks along canals that are routinely dredged in the center to maintain
adequate depths for vessel navigation. Most of these canals have patchy coverage of
mangroves along the shoreline. We also consider the worst case scenario of in-water
construction in which the project could possibly harm or impede movement of this
species, or remove foraging or refuge habitat.

Some of the areas that these species are found are not considered within our action area.
For instance, effects to hatchling sea turtles are not considered under this consultation
because they are under the jurisdiction of the USFWS on nesting beaches and the PDCs
for this consultation prohibit activities on or contiguous to ocean beaches, making these
areas outside of the action area.

Since we do not know the level of development that will occur within a given region or
the distance between projects authorized under these general permits, we make the
assumption that projects are not likely to occur simultaneously in the immediate vicinity
of each other. For instance, it is likely that only 1 dock or seawall will be installed at any
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given time within a given canal or small stretch of coast line. We can define the project
area as the area where construction occurs plus the limits of the known indirect effects.

In this case, we will define this area as the largest known area of noise disturbance
defined in Section 3.1.4. This distance is 736 m of behavioral impacts from the
installation of metal sheet pile with impact hammer and noise abatement. We also
consider the cumulative effects, if more than 1 project occurred simultaneously within a
region (e.g., adjacent neighbors performing in-water construction). Since each of these
projects is likely to be completed quickly (a couple of days to a couple of weeks
depending on the type of activity), it is unlikely that project will occur simultaneously.
For the effects analysis, we assume a conservative, worst case scenario of up to 2 projects

occurring in the same area simultaneously.

4. Since we do not know the exact size and number of vessels that will be stored at docks
and minor structures authorized by these general permits, we look to studies conducted in
the state of Florida that analyzed vessel use. According to these studies, the average size
vessel stored at a residential dock is 22 ft in length with a draft of 2 ft (Sidman et al.
2007). This is consistent with the center console recreational vessel common in Florida
waters. The largest dock/pier structure authorized under SAJ-82 is a 200 ft long that is
only authorized to support up to 4 vessels. However, the USACE stated that they
anticipate that most single-family docks in the Florida Keys can only accommodate 1 or 2
vessels based on the shoreline length and canal width at most residential properties. This

is consistent with our assumption.

3  Status of Listed Species and Critical Habitat

The following endangered (E) and threatened (T) species and their designated critical habitat
under the jurisdiction of NMFS may occur in or near the action area (see Table 4 and Table 5).

Table 4: Listed species likely to occur in or near the action area

Common Name Scientific Name 3.1.1 Status
Turtles

Green sea turtle Chelonia mydas® E/T
Kemp's ridley sea turtle Lepidochelys kempii E
Leatherback sea turtle Dermochelys coriacea E
Loggerhead sea turtle Caretta caretta® T
Hawksbill sea turtle Eretmochelys imbricata E
Fish

Smalltooth sawfish Pristis pectinata® E
Invertebrates and Marine Plants

2 Green turtles are listed as threatened except for the Florida and Pacific coast of Mexico breeding populations,

which are listed as endangered.

® Northwest Atlantic Ocean (NWA) distinct population segment (DPS).

* The U.S. DPS.
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Common Name Scientific Name 3.1.1 Status

Elkhorn coral Acropora palmata T
Staghorn coral Acropora cervicornis T

Table 5: Designated critical habitat likely to occur in or near the action area

Species Unit

Staghorn and elkhorn coral Florida Area

Proposed for Listing

An additional 5 coral species occurring within the action area are proposed for listing (
Montastraea annularis, M. faveolata, Agaricia lamarcki, Mycetophyllia ferox, Dichocoenia
stokes). After conducting a comprehensive status review, NMFS proposed to add 66 corals to
the Endangered Species List on December 7, 2012. At this time, we also proposed to change the
status of staghorn and elkhorn coral from threatened to endangered. Of the 66 corals proposed
for listing in the United States, 7 occur in the Caribbean and southeastern United States and 59
occur in the Pacific Islands. Caribbean species proposed as threatened include elliptical star
coral and Lamarck’s sheet coral. Caribbean species proposed as endangered include lobed star
coral, knobby star coral, mountainous star coral, pillar coral, and rough cactus coral. These 5
Caribbean species may occur within the action area and potential impacts to listed coral and the
proposed for listing species are considered as part of a conference opinion below.

Proposed for Designation

On July 18, 2013, we proposed designating critical habitat for the NWA DPS of loggerhead sea
turtles within the Atlantic Ocean and the Gulf of Mexico. The regulations require agencies to
“focus on the principal biological or physical constituent elements” (hereafter referred to as
“Primary Constituent Elements”) within the specific areas considered for designation, which
“may include, but are not limited to, the following: nesting grounds, spawning sites, feeding
sites, seasonal wetland or dry land, water quality or quantity, geological formation, vegetation
type, tide, and specific soil types” (50 CFR 424.12(b)).

Specific areas proposed for designation include 36 occupied marine areas within the range of the
NWA DPS of loggerhead sea turtle. These areas contain a single or a combination of nearshore
reproductive habitat, winter area, breeding areas, and migratory corridors. We describe the
physical or biological features essential to nearshore reproductive habitat as a portion of the
nearshore waters adjacent to nesting beaches that are used by hatchlings to egress to the open-
water environment as well as by nesting females to transit between beach and open water during
the nesting season.

The nearshore reproductive habitat units in the Florida Keys (Long Key and Bahia Honda Key)
shown in Figure 2 on the following page were included to ensure conservation of nearshore

reproductive habitat off the unique nesting habitat in the Florida Keys. However, based on the
PDCs in Section 2.5 above (i.e., all projects are prohibited on or contiguous to ocean beaches),
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these open-water areas adjacent to nesting beaches are excluded from the action area and
therefore will not be affected by SAJ-82.

Critical habitat is also proposed for “concentrated” breeding habitat in the Florida Keys as shown
in Figure 2. Concentrated breeding aggregations were identified via a review of the literature
and expert opinion. We determined that such areas are essential to the conservation of the
species because, as a result of the high concentration of breeding individuals, the areas likely
represent important established locations for breeding activities and the propagation of the
species. Although there is no clear, distinct boundary for these concentrated breeding sites, we
chose to constrain the boundaries of the proposed designation to what we consider the “core”
areas where data indicate adult males congregate to gain access to receptive females. We
describe the physical or biological features of concentrated breeding habitat as sites with high
concentrations of both male and female adult individuals during the breeding season. There are
primary constituent elements (i.e., essential features) of this concentrated breeding habitat: (1)
high concentrations of reproductive male and female loggerheads, (2) proximity to primary
Florida migratory corridors, and (3) proximity to Florida nesting grounds. Based on the actions
proposed (i.e., repair and construction of nearshore residential seawalls and docks and boat
ramps, etc.) and the PDCs that prohibit such projects in open-water areas and areas adjacent to
nesting beaches, proposed critical habitat designated for breeding habitat does not occur within
the action area and, therefore, will not be affected by the issuance of SAJ-82.
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Proposed Loggerhead Critical Habitat: LOGG-N-19 (Nearshore Reproductive, Breeding, Migratory)
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3.1 Potential Effects to Species and Critical Habitat in the Action Area

As discussed below, individual activities authorized under SAJ-82 may affect sea turtles
(loggerhead, green, hawksbill, Kemp’s ridley, and leatherback), smalltooth sawfish, and corals
(staghorn and elkhorn) protected by the ESA, corals proposed for ESA listing, and coral critical
habitat. During the last 5-year authorization period, SAJ-82 was used to permit 48 pile
supported structures, 57 marginal docks, and 211 boatlifts (see Table 1). Potential individual and
additive effects to these listed species and critical habitat are discussed below. NMFS generally
concurs with your project-effect determinations that none of the actions covered under SAJ-82
are likely to adversely these listed species as described below. The only exception is that NMFS
believes three species of sea turtles (loggerhead, green, hawksbill) are likely to be adversely
affected by indirect impacts from an increase in vessel traffic. Our effects determination are
provided in detail below and continued in Section 5.

3.1.1 Construction of minor structures, minor pile-supported structures, and marginal
docks, including repair or replacement of said structures.

Potential routes of effects to sea turtles and smalltooth sawfish:

Effects include the risk of injury from construction activities including physical impacts from
construction materials or operating construction machinery during construction activities.
Construction of docks and boatlifts typically involves the use of small boats and/or barges, and
pile driving, vibratory hammer, or jetting-in of piles. Some work also may be conducted from
the uplands. Due to the hard substrate in this region, some piles will be installed by first making
a hole using an auger or a punch that is repeatedly dropped from a barge. Pile types and
installation methods are described in more detail in Section 3.1.5. No dredging is authorized
under these permits. These species are mobile and can avoid this type of construction activity.
Implementation of NMFS’s Sea Turtle and Smalltooth Sawfish Construction Conditions further
reduces interaction risk because these conditions require construction to stop temporarily if a sea
turtle or smalltooth sawfish is sighted within 50 ft of operating machinery. Limiting construction
to daylight hours will help construction workers to spot any ESA-listed species near the project
areas. Additionally, turbidity controls will serve as a barrier to species presence during
construction. For all of these reasons, NMFS believes that the risk of injury from these activities
is discountable. The effects of noise from the installation of docks and boatlifts are discussed
separately below for all species.

Sea turtles and smalltooth sawfish may be affected by being temporarily unable to use the sites
due to avoidance of construction activities, related noise, and physical exclusion from areas
blocked by turbidity curtains. Impacts to adult smalltooth sawfish will be insignificant, given
each of the project's limited footprints and short, daylight-only construction periods. Limiting
construction to daylight hours will help construction workers to spot any ESA-listed species near
the project areas in accordance with the NMFS’s Sea Turtle and Smalltooth Sawfish
Construction Conditions. Additionally, turbidity controls will enclose only a small portion of the
project sites at any time, will be removed after construction, and will not appreciably
(temporally) block use of the area by ESA-listed species but will help prevent species presence
in the active construction area. In addition, the Florida Keys provide ample foraging and
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sheltering habitat adult smalltooth sawfish outside of the man-made canals where projects are
typically located.

Juvenile smalltooth sawfish exhibit site fidelity to the areas in which they are pupped for the first
several years of their lives, typically in very shallow, nearshore waters where they can avoid
predation by coastal shark species. In South Florida, smalltooth sawfish have established distinct
nursery areas where they utilize shallow (typically less than 3 ft deep), euryhaline habitat and red
mangroves for foraging and refuge; some of these areas in Charlotte, Lee, and Monroe Counties
(i.e., the Charlotte Harbor Estuary Unit and the Everglades/Ten Thousand Islands Unit) have
been designated under the ESA as critical habitat for the species. Though smalltooth sawfish
critical habitat does not occur within the action area, it does occur within northern Monroe
County extending just north and west of the Florida Keys. In addition, there are numerous
sightings of very small and small juvenile sawfish throughout the Florida Keys. Therefore, the
removal of red mangroves or dredge-and-fill projects may affect juvenile smalltooth sawfish.
SAJ-82 prohibits the removal of red mangrove prop roots that may be used for sheltering by
juvenile smalltooth sawfish. Dock design is restricted by the NMFS-USACE jointly developed
Dock Construction Guidelines in Florida for Docks or Other Minor Structures Constructed in or
over Submerged Aquatic Vegetation (SAV), Marsh or Mangrove Habitat - August 2001 to
minimize impacts to mangroves. For example, these guidelines restrict the width of access
walkways to 4 ft where mangroves are present. Therefore, the risk to juvenile sawfish from loss
of foraging and refuge habitat is discountable due to the PDCs prohibiting removal of mangrove
prop roots, potentially used by juvenile sawfish, and because docks do not change the shallow
water depth preferred by juveniles.

Impacts to sea turtle foraging and refuge habitat from the construction of docks and minor
structures authorized under SAJ-82 are insignificant for the following reasons. First, in areas
where seagrasses are present or known to occur, the Dock Construction Guidelines in Florida for
Docks or Other Minor Structures Constructed in or over Submerged Aquatic Vegetation (SAV),
Marsh or Mangrove Habitat - August 2001 will be followed to minimize impacts to seagrasses
that may be used by certain species of sea turtles for foraging. Second, no impacts to nesting
beaches are anticipated from the construction of docks because the PDCs for these permits
prohibit construction where nesting beaches are located. Specifically, all construction is
prohibited on or contiguous to ocean beaches. Third, impacts to coral reefs used for foraging and
refuge by certain species of sea turtles are prohibited under the PDC. Most of the pile-supported
structures that can be authorized under SAJ-82 occur in man-made canals that are periodically
maintenance dredged. Since the Florida Keys are made up of a series of small islands (i.e.,
keys), this leaves ample foraging habitat around the Keys where most coral and seagrass habitat
occurs.

Potential routes of effects to staghorn and elkhorn corals:

Elkhorn and staghorn corals could be adversely affected by direct impacts from construction
activities or increases in turbidity due to construction, or indirect impacts from shading if
structures are built where these species are growing. However, the PDCs prohibit construction
where hard or soft corals occur. The USACE requires in-water surveys at sites that may have
corals present to ensure that no impacts occur. An example of an area that would likely not
require a survey would be a maintained (i.e., regularly dredged) man-made canal known to have
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silted or mud bottom that would not support coral growth. SAJ-82 does not authorize structures
where listed corals or corals proposed for listing are growing, or structures that result in shading
or turbidity effects to these corals. The PDCs also prohibit activities that impact hardbottom or
other essential features within staghorn or elkhorn coral designated critical habitat further
limiting impacts to places where these corals may occur. Also these structures are not allowed
on or contiguous with ocean beaches and the majority of these are built in residential man-made
canals, where coral is less likely to occur. Because the PDCs limit the location and prohibit
impacts to corals and the hardbottom and coral skeletons that are used by spreading coral
colonies, the risk of potential impact of SAJ-82 to corals is discountable.

Potential routes of effects to Acropora (staghorn and elkhorn) coral critical habitat:
SAJ-82 does allow construction in Acropora critical habitat. The physical feature of Acropora
critical habitat essential to Acropora conservation is substrate of suitable quality and availability
to support larval settlement and recruitment, and reattachment and recruitment of asexual
fragments. Substrate of suitable quality and availability is defined as consolidated hardbottom or
dead coral skeleton that is free from fleshy macroalgae cover and sediment cover, occurring in
water depths from the MHWL to 30 m (73 FR 72210; November 26, 2008). As stated in the
critical habitat rule, "all existing (meaning already constructed at the time of this critical habitat
designation) federally-authorized or permitted man-made structures such as aids-to-navigation
(ATON:S), artificial reefs, boat ramps, docks, piles, channels, or marinas do not provide the
essential feature that is essential to the species' conservation.” Therefore, if these projects occur
in channels (e.g., man-made residential canals) or new structures are attached to existing piles
already in place at the time of critical habitat listing, then they would occur within the critical
habitat unit but would not impact the essential features of the habitat.

According to the USACE, projects in the Florida Keys are reviewed by USACE staff familiar
with the location or by means of a site visit prior to issuing a permit to ensure that sensitive
resources are not impacted by the proposed project. The site visits assess if the essential features
of hardbottom or coral skeleton are present to support either existing living coral or future
recruitment of Acropora species. The risk of impact to the essential features of coral critical
habitat is discountable since the PDCs prohibit impacts to these features.

Potential impacts from vessel traffic:

Stranding reports have documented that vessel traffic, both recreational and commercial,
adversely affects protected species such as marine mammals and sea turtles. Because sea turtles
may be adversely affected by the potential increase in vessel traffic and vessel strikes, these
impacts are discussed below in Section 5. There are no known stranding reports of smalltooth
sawfish being struck by vessels. This is likely due to the fact that smalltooth sawfish are
demersal and rarely would be at risk from moving vessels. The small size of the docks that can
be authorized under SAJ-82 limits the size of the vessels that will be moored at these structures
to smaller recreational vessels with an average length of 22 ft and average draft of 2 ft (see
Section 2.7). Since vessels need sufficient water to navigate without striking the bottom, shallow
areas are marked with navigational markers to aid recreational boaters to avoid these areas.
Therefore, impacts are not anticipated and the risk of effects to smalltooth sawfish from vessel
traffic is discountable.
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3.1.2 Boat ramps including appurtenant structures (bulkheads, rub-rails, tie-up piers)

SAJ-82 allows for the installation of boat ramps in areas lacking mangrove shoreline and
submerged aquatic vegetation. During the previous 5-year authorization period (i.e., 2007—
2012), SAJ-82 was used to authorize 2 boat ramps. Potential routes of effects to each of the
listed species in Table 4 and Acropora critical habitat are discussed below.

Potential routes of effects to sea turtles and smalltooth sawfish:

Sea turtles and sawfish may be affected by the interaction with minor dredging equipment used
to shape the boat ramp; however, this risk is discountable. These species are mobile and can
avoid this minor dredging in a small, nearshore boat ramp location. Implementation of NMFS’s
Sea Turtle and Smalltooth Sawfish Construction Conditions further reduces interaction risk
because these conditions require construction to stop temporarily if a sea turtle or smalltooth
sawfish is sighted within 50 ft of operating machinery. Limiting construction to daylight hours
will help construction workers to spot any ESA-listed species near the project areas.
Additionally, turbidity controls will serve as a barrier to species presence during construction.
For all of these reasons, NMFS believes that the risk of injury from minor dredging activities is
discountable.

Sea turtles and smalltooth sawfish may be affected by being temporarily unable to use a project
site for foraging due to potential avoidance of construction activities and related noise, and
physical exclusion from areas contained by turbidity curtains, but these effects will be
insignificant for the following reasons. Boat ramp placement is restricted to areas lacking
mangrove shorelines and submerged aquatic vegetation that may be used by these species for
foraging or refuge. Turbidity controls will only enclose a small portion of the project sites at any
time, will be removed after construction, and will not appreciably (temporally) block use of the
area by ESA-listed species. In addition, the Florida Keys provide ample foraging and sheltering
habitat for sea turtles and smalltooth sawfish outside of the canals where projects are located.

The effects of noise from the installation of shoreline stabilization projects are discussed
separately below for all species.

Sea turtles are also susceptible to vessel strikes. Private boat ramp construction can indirectly
(i.e., later in time) result in increased vessel traffic effects by new vessels accessing the water at
these locations. An analysis of the projected increase in vessel traffic on sea turtles from use of
SAJ-82 is included in Section 5.

Potential routes of effects to corals and Acropora critical habitat:

Elkhorn and staghorn corals are not likely to be adversely affected by boat ramps permitted
under SAJ-82. This permit restricts boat ramp placement to unvegetated shorelines lacking
submerged aquatic resources. The permit also does not allow activities that would directly or
indirectly impact corals or the essential features (i.e., primary constituent elements) of Acropora
critical habitat. Therefore, the risk of impacts to corals and Acropora critical habitat from the
construction of boat ramps will be discountable.
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3.1.3 Riprap revetments, bulkheads, and backfill in principally residential canals

Shoreline stabilization projects authorized under SAJ-82 include vertical sea walls and riprap
placement. During the previous 5-year authorization period (i.e., 2007-2012), SAJ-82 was used
to authorize 26 shoreline stabilization projects. Potential routes of effects to sea turtles,
smalltooth sawfish, corals, and Acropora critical habitat are discussed below

Potential routes of effects to sea turtles and smalltooth sawfish:

Effects on sea turtles and smalltooth sawfish include the risk of injury from operating
construction machinery. No dredging is authorized under these permits other than minor
dredging to allow for the placement of riprap along the shoreline and backfilling behind the
seawall and for the same reasons explained above, the risk of injury from minor dredging is
discountable. Sea turtles and smalltooth sawfish may be affected by being temporarily unable to
use the sites due to avoidance of construction activities, related noise, and physical exclusion
from areas blocked by turbidity curtains. These effects will be insignificant, given each of the
project's limited footprints and short, daylight-only construction periods. Limiting construction
to daylight hours will help construction workers to spot any ESA-listed species near the project
areas. The conservation measures in place during construction (implementation of NMFS’s Sea
Turtle and Smalltooth Sawfish Construction Conditions) further reduce interaction risk. These
require construction to stop temporarily if a sea turtle is sighted within 50 ft of operating
machinery. Additionally, turbidity controls will only enclose a small portion of the project sites
at any time, will be removed after construction, and will not appreciably (temporally) block use
of the area by ESA-listed species. Importantly, the PDCs limit shoreline stabilization to canals
lacking shoreline vegetation or submerged vegetation. Armoring will also be limited to areas at
or above the high tide line or in line with surrounding shorelines. Therefore, shoreline armoring
authorized under SAJ-82 is not expected to impact habitat that is used by sea turtles or
smalltooth sawfish for foraging or refuge. In addition, the Florida Keys provide ample foraging
and sheltering habitat for sea turtles and smalltooth sawfish outside of the man-made residential
canals where projects are located.

The effects of noise from the installation of shoreline stabilization projects are discussed
separately below for all species.

Potential routes of effects to corals and Acropora critical habitat:

Corals are not likely to be adversely affected by shoreline armoring authorized by SAJ-82. This
permit restricts shoreline armoring to unvegetated shorelines within existing canal systems which
do not support submerged aquatic resources. The permit also prohibits activities that would
directly or indirectly impact corals or the essential features of Acropora critical habitat.
Therefore, shoreline armoring under SAJ-82 would have no effect on corals or Acropora critical
habitat because (1) adverse impacts are not allowed to hard or soft corals and specifically to
elkhorn or staghorn, (2) man-made canals where projects would occur do not contain the
essential features of Acropora critical habitat, and (3) if the canal was not man-made, activities
cannot be permitted if the essential features of critical habitat are present.
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3.1.4 Noise

We believe that the noise generated during the installation of piles and seawalls under SAJ-82
and the noise generated by an increase in recreational vessels stored at structures authorized
under this permit may affect sea turtles (loggerhead, green, hawksbill, Kemp’s ridley, and
leatherback) and smalltooth sawfish. Our analysis is based on information provided by the
FMCA in coordination with the USACE during numerous phone calls and emails referenced in
the consultation history in Section 1 regarding the types of construction materials and installation
methods used in the Florida Keys. The calculations to determine the level of noise and effects to
listed species are based on our review of noise from these types of residential construction
projects. Based on our noise analysis and published thresholds for injury and behavioral effects
(Appendix B), we developed a noise impact effects matrix and BMPs (Appendix C) for the
activities permitted under SAJ-82. The PDCs require that projects adhere to the BMPs. This
section discusses potential noise impacts to listed species and how the measures prescribed in the
BMPs will reduce the identified risks to discountable levels. We also provided an explanation of
the calculations and rationale for our noise impact analysis in Appendix B.

Potential Routes of Effects to Sea Turtles and Smalltooth Sawfish

Sea turtles and smalltooth sawfish are low-frequency hearing generalists and are able to detect
the vibrations and lower frequency sound components associated with construction noise.
During pile driving, noise is produced when the energy from the hammer is transferred to the
pile and released as pressure waves into the surrounding water and sediments. Depending on the
type and location of pile-driving activity, pile-driving noise can result in potential effects ranging
from the animal hearing the noise, to being disturbed by it, to (in very extreme cases) death
(Figure 3). Even at relatively close distances, we believe there is an extremely low and
implausible risk of death to smalltooth sawfish or sea turtles from these small-scale residential
projects. The risk of injury from noise levels above the thresholds used in this analysis
(Appendix B) primarily come from the vulnerability of gas-filled organs, such as swim bladders,
lungs, and ears, as they expand and contract with passage of a pressure wave. These potential
effects to sea turtles and smalltooth sawfish from pile-driving noise authorized under SAJ-82 are
described in more detail below.
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Figure 3. Diagram of the relative magnitude of effects from noise with loudness level and distance from a pile
driver

Recent studies (Halvorsen et al. 2012a; Halvorsen et al. 2012b) show that the organ systems
(liver, kidneys, and intestines) vulnerable to damage from noise pressure waves in ray-finned
fish are also very prominent in the elasmobranch body plan (such as sawfish). Another
consideration for bottom-dwelling elasmobranchs (such as sawfish) is they are often in contact
with the substrate (Casper et al. 2012), where vibrations from pile driving can also affect the
animal by passing through the sediment. Many of the organs of these dorsoventrally flattened
fishes are in close proximity to the bottom surface of the body, providing little protection from
pile-driving vibrations. Sawfish may be attracted to man-made structures and there is
documentation that elasmobranchs tend to aggregate around coastal and offshore structures
(Stanley and Wilson 1991), which may result in additional exposure risk from coastal
construction noise. Hearing-related effects may include temporary threshold shifts (TTS, or
recoverable hearing loss), permanent threshold shifts (PTS or non-recoverable hearing loss), or
the masking of important sounds (important acoustic signals obscured by underwater noise) used
to detect others of the same species, prey, or threats. Behavioral responses to underwater noise
may be important depending on the location, habitat, or life stage of a species.

Potential for Injury to Sea Turtles and Smalltooth Sawfish

To determine the potential for injury from pile driving, we estimated noise levels for projects
under SAJ-82 based on reported source levels of noise from the literature (CALTRANS 2009).
We calculated both the noise exposure level from a single pile strike and the daily cumulative
noise exposure level for the upper diameter size of each pile type considered in this analysis.
The potential for injury from 1 pile strike, as well as from the daily cumulative exposure to
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noise, was then compared to the injury thresholds in Appendix B. For noise levels above the
injury threshold, we further calculated the distance to which injurious sound could propagate
before decreasing below the threshold level. The summary results of our analysis for injury
potential from pile installation are summarized in the noise effects matrix in Appendix C, along
with a full analysis of how they were derived in Appendix B. The noise effects matrix and
BMPs in Appendix C, calculations in Appendix B, and explanations provided below are based
on a series of assumptions. These assumptions and resulting key points are provided in the list
below and discussed further in this section. For more detailed information about the
assumptions, equations, and resulting data, see Appendix B.

1. We considered the following pile types in the analysis: wood (round timber), vinyl sheet
piles, concrete (in a variety of shapes including round and square), metal boatlift I-beams
(steel or marine-grade aluminum), and metal pile or sheet pile used for docks and
seawalls (steel or marine-grade aluminum). As discussed further below and stated in the
PDCs, metal piles and metal sheet piles may not be installed by impact hammer under
SAJ-82 due to their potential for single-strike injury, large injury impact zones, and large
daily cumulative noise exposure zones. Metal piles and sheet piles may be installed
under SAJ-82 by hand or vibratory hammer. Pile installation discussed in this Opinion
also refers to installation of piles and sheet pile used for docks and seawalls. Seawalls
are constructed of either pre-fabricated concrete slabs, metal sheet pile with concrete
caps, or vinyl sheets. Construction of this type of project is typically conducted from the
uplands. Typically, residential seawalls are installed by excavating with land-based
equipment, jetting, or vibratory hammer. Some seawalls are also installed by impact
hammer.

2. Although no noise measurements exist for vinyl sheet piles, we assumed the noise
produced during their installation is similar to that of wood pile installation. We made
this assumption given the similar properties between wood and vinyl. Although specific
measurements are still needed for vinyl piles, for the purpose of this analysis we used the
best data available to estimate the noise generated during vinyl pile installation.

3. For this analysis, we considered impact pile driving as a combustion driven device used
to install piles. There are 2 main classes of impact hammers: external combustion and
internal combustion. External combustion hammers use cables, steam, compressed air, or
pressurized hydraulic fluid to raise the ram which is then dropped by gravity (e.g., a drop
hammer). Internal combustion hammers do not rely on gravity and instead force the ram
into the pile (e.g., a diesel hammer). During impact pile driving, noise is produced when
the energy from the hammer is transferred to the pile and released into the surrounding
air, water, and sediment. By contrast, hand installation of any type of pile was
determined to not result in injurious or behavioral noise impacts and does not require
mitigation.

4. We considered effects associated with the location of a project in a confined space versus
open water. If a project is located in a confined space, an animal may be afraid to move
through or past the noise source to escape it. This could result in a daily cumulative
impact to any remaining animals. In contrast, an open-water environment would permit
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individuals to move away from the noise without passing through or by the source. For
this consultation, we defined a confined space as any area that has another solid object
(e.q., shorelines or jetties) or structure within 150 ft of the pile installation site that would
effectively serve as a barrier or otherwise prevent species from moving past it to exit the
area. Examples of this include coastal sites with an islands/key across from it, any canal
less than 150 ft wide, boat basins, small coves, or inlets along the shoreline. This does
not include objects such as docks or other pile supported structures that would not stop or
reflect noise. The 150 ft represents twice the distance to which injurious noise levels
associated with the daily installation of 10 concrete piles (cumulative noise exposure
level) could propagate (see Appendix B). According to the FMCA, 10 piles is the
maximum number of piles that contractors stated could be installed in 1 day. Therefore,
even if all 10 piles were installed resulting in the largest daily zone of cumulative
exposure, species in an open-water project location could escape the area without further
noise exposure. This allows the animal at least twice the distance of the impact zone to
be able to escape.

5. Based on all of the calculations, only 1 activity allowed under this programmatic has the
potential to cause injurious noise levels to sea turtles and smalltooth sawfish that would
require noise abatement measures. This activity is the installation of more than 5
concrete piles within a confined space (see definition above) during a single day. Noise
abatement measures are explained further below and defined in the PDCs.

Single Strike and Daily Cumulative Noise Exposure from Pile Driving

Our analysis shows that none of the installation methods allowed under this programmatic result
in a single-strike injury potential. Because installation of these pile types does not result in a
single-strike exposure potential, we only expect a potential for non-lethal injuries (e.g., noise-
induced hearing loss) based on the relatively small cumulative injury distances (9-22 m). Daily
cumulative noise exposures from pile driving could result in injury if an animal remained within
the construction zone during the entire installation process. Daily cumulative noise exposure
(cSEL) is the exposure to pile-driving noise over time. The daily cumulative exposure zone
created by both pile type and installation method for activities allowed under SAJ-82 are
discussed further below and summarized in the noise effects matrix in Appendix C:

1. Wood and vinyl pile installation with an impact hammer: For wood and vinyl pile
installation, the maximum (based on 10 piles) daily cumulative exposure zone is 9 m (the
zone in which cumulative noise from pile installation could cause injury). The USACE
has proposed a permit condition that requires contractors to maintain a watch for listed
species and to shut down equipment when sea turtles and sawfish are within 50 ft (15.2
m) of a project area. Residential dock and seawall construction activities typically occur
during the day in residential areas when an observer can effectively monitor for listed
species that may be foraging or sheltering within 50 ft of the project area. Based on this
permit condition to monitor for listed species and shut down equipment when animals are
sighted within a 50-ft distance, these species are extremely unlikely to be exposed to the
cumulative noise effect, thus reducing the risk of injury from noise to discountable levels.
Because noise levels produced from impact hammer driving of wood and vinyl piles have
a single strike and daily cumulative noise exposure zone radius of less than 50 ft, no
additional noise abatement measures are required.
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2. Concrete pile installation with an impact hammer: Injurious noise levels associated
with the installation of concrete piles have the potential to propagate beyond the 50-ft
observation zone radius discussed previously. For example, the installation of the
assumed maximum of 10 concrete piles by an impact hammer in a single day has the
potential to produce injurious noise levels that extend 72 ft (22 m) from the source.
However, the daily cumulative exposure distances for the installation of 5 or fewer
concrete piles per day with an impact hammer do not result in a daily cumulative noise
exposure zone beyond the 50-ft shutdown radius (Appendix B). Because dock
construction activities occur during the day in residential areas when an observer can

effectively monitor for listed species that may be foraging or sheltering within 50 ft of the

project area, protected species are not likely to be exposed to the cumulative noise effect.
Therefore, the risk of injury from noise is reduced to discountable levels. Because noise
levels produced from 5 or fewer concrete piles have a single strike and daily cumulative

noise exposure zone radius of less than 50 ft, no additional noise abatement measures are

required.

If 6 or more concrete piles are installed by an impact hammer in a single day, the daily
cumulative noise exposure zone exceeds the 50-ft observation zone required in permit
conditions. In order to minimize potential impacts to species, projects occurring in a
confined space (as defined earlier as having structures or objects within 150 ft of the
noise source that may restrict/block a protected species’ voluntary departure from the
project area) will be required to use noise abatement measures to reduce noise levels as
described in this opinion (e.g., TNAP, bubble curtains, etc), thereby reducing the risk of
injury from noise to discountable levels. Noise abatement measures include temporary
noise attenuation piles (TNAPS), bubble curtains, or switching to vibratory pile driving,
as described in the noise effects matrix and BMPs in Appendix C.

If the project occurs within open water (as defined earlier as being unrestricted to 150 ft
from the noise source), then noise abatement is not required. As stated above, 150 ft is
approximately twice the distance to which injurious noise levels associated with the daily
installation of 10 concrete piles could propagate based cumulative noise exposure levels.
According to the FMCA, 10 piles is the maximum number of piles that contractors stated
could be installed in a single day. Therefore, even if all 10 piles were installed, resulting
in the largest daily cumulative exposure zone, species in an open-water project location
could escape the area without further noise exposure. This allows the animal at least
twice the distance of the impact zone to be able to escape resulting in insignificant effect
to species in the area from pile installation noise.

3. Boatlift I-beam pile installation with an impact hammer: The daily cumulative
exposure zone (the zone in which cumulative noise from pile installation could cause
injury) associated with the installation of 2 boatlift I-beams in a single day and using an
impact hammer would be 20 m (66 ft). However, the FMCA has explained that these
boatlifts are installed in a unique way. The boatlift consists of 2 I-beams attached to an

existing structure such as a seawall or dock, as shown in the Image 1 below. The I-beams

are installed at an angle to counterbalance the weight of the boat lift against the seawall
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or dock. The I-beams are positioned in a device that assures the accurate angle of
installation of the beam which is then hammered into position through the silt layer until
it comes to rest on bedrock. At this point, the I-beam is not installed any further. At
most, the 1-beam penetrates the bedrock only a few inches to achieve stability. Because
these are installed so quickly per beam and do not require hammering through bedrock,
we believe the daily cumulative noise exposure distance is an overestimate and that the
installation of 2 boatlift I-beams will not produce injurious noise beyond the 50-ft-shut-
down radius. Based on the permit condition to monitor for listed species and shut down
equipment when animals are sighted within a 50-ft distance, these species are extremely
unlikely be exposed to the cumulative noise effect. Therefore, the risk of injury from
noise is reduced to discountable levels. Because we believe that the noise levels
produced to install 2 boatlift 1-beams have a single strike and daily cumulative noise
exposure zone radius less than 50 ft, no additional noise abatement measures are
required.

Image 1. Example of an I-beam boatlift

Metal sheet pile and metal piles installed by impact hammer: In Appendix B we
analyzed the potential noise impacts of installing metal sheet pile by impact hammer and
determined that the single-strike injury potential and daily cumulative noise exposure
zone were too high even with noise attenuation to be considered under SAJ-82. Asa
result, installations of metal piles and metal sheet piles by impact hammer are prohibited
in the PDCs. The FMCA has indicated that the use of metal sheet piles in Monroe
County for marine and property armoring is uncommon. Vinyl sheet piles are the
preferred construction material due to their resistance to corrosion in salt water. For this
reason, we do not believe that removing this installation option from SAJ-82 will
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interfere with the ability of contractors to install docks and seawalls in Monroe County.
If an applicant requires the installation of metal piles or metal sheet pile(s) by impact
hammer, a separate USACE permit and Section 7 consultation will be required.
Installation of metal piles and sheet piles are still allowed using a vibratory hammer or
hand installation under SAJ-82.

5. Vibratory hammer pile installation: The noise levels associated with the use of
vibratory hammers for any of the pile types used in small docks and seawalls does not
have any potential for injury. Because there is no potential for injury, vibratory hammer
installation of wood, vinyl, metal pile, metal sheet pile, or boatlift I-beams does not
require any additional noise abatement measures.

Behavioral Effects from Pile Driving

This section evaluates the potential for pile-driving noise to result in adverse behavioral
reactions. Behavioral thresholds for sea turtles and sawfish used in this Opinion are 160 dB re 1
pPa (RMS) and 150 dB re 1 pPa (RMS), respectively. These thresholds are used for both the
impulsive sounds from impact pile driving, as well as the continuous sounds from vibratory pile
driving. The NMFS interim noise criteria to evaluate potential noise impacts to marine
mammals from continuous noise is 120 dB (RMS), but we do not find the literature supports
such a low threshold level for sea turtles and smalltooth sawfish. Compared to the highly
specialized hearing capabilities of marine mammals, sawfish and sea turtles are hearing
generalists with relatively lower auditory sensitivities than marine mammals; thus, we are not
applying the marine mammal criteria to these species.

The use of sound in sea turtles and elasmobranchs is not well understood, but their hearing may
be used in the detection and avoidance of threats, navigation, and the detection of sounds
produced by prey species. Although avoidance responses are advantageous at preventing direct
injury from a perceived threat a noise may present, we must consider the potential consequences
of the noise avoidance behavior on individuals. Effects on individuals may be important if they
disrupt feeding, mating, migration, sheltering, or indirectly increase the risk to individuals (e.g.,
via predation). Some individuals may be biologically motivated to remain in a habitat for
feeding, sheltering, mating, and other biologically important reasons, or may temporarily use the
area as an established pathway between habitats. Other individuals may abandon use of the area
altogether. Habituation to noise is of concern from long-term noise exposure if animals become
accustomed to a noise and no longer perceive the noise as a threat in the environment. On the
other hand, some animals could become sensitized to repeated noise, resulting in increased
behavioral responses once an animal associates adverse consequences with the onset of the noise.
Behavioral reactions have been reported for sea turtles in response to airgun noise (DeRuiter and
Doukara 2010; McCauley et al. 2000a; McCauley et al. 2000b), another loud impulsive noise
source in the ocean, but there are no reported studies of noise effects on the behavior of sawfish
species.

We do not have enough information at this time to determine the specific behavioral effect that
may occur to smalltooth sawfish and sea turtles in the Southeast. Yet, we believe that behavioral
impacts have the potential to result in the animals simply hearing the noise and not responding to
it. The noise may also interfere with or alter the use of foraging habitats, interfere with use of
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sheltering locations or startling an animal from an existing refuge habitat, or disturb smalltooth
sawfish pupping locations. It is our opinion that all of these effects will be insignificant for the
following reasons:

Effects on smalltooth sawfish in foraging and refuge habitat: Sawfish may be affected
by the noise generated during pile installation but we believe these effects will be
insignificant. The maximum behavioral noise impact zone for these activities is 215 m
for impact hammer installation (see Appendix B). Sawfish are known to utilize
residential canals as part of their refuge habitat. This 215 m distance is much larger than
the average width of a canal in the Florida Keys. If an individual is observed within 50 ft
of the project site, construction will cease until the animal has had the opportunity to
leave on its own volition. Beyond the 50-ft observation zone, the animals will either stay
or leave the site depending on the level of annoyance. We believe that areas in and
throughout the Florida Keys provide adequate foraging and refuge habitat that species
can move into during construction noise or during periods when noise has ceased. These
areas include undeveloped mangrove shoreline both along sections of the developed keys
as well as numerous smaller undeveloped keys through the region. If the animal remains
during the construction noise, it may be disturbed enough that it does not eat during that
time. However, construction will be limited to daytime hours and the animal can forage
after construction ceases or move at that time to an alternative adequate foraging and
refuge location.

Effects on Pupping Females and Juvenile Sawfish: Juvenile sawfish may be more
sensitive to habitat disruptions because they are dependent upon healthy red mangrove
habitats as shelter and foraging sites. If a project were to generate noise levels of 150 dB
re 1 uPa or greater in juvenile sawfish habitat, the noise produced could result in either
the displacement of juveniles from the juvenile habitat or the displacement of forage fish
from these areas. Displacement resulting in sawfish abandoning the area could result in
increased risks of predation during the period of displacement or reduced foraging
success if the newly colonized habitat is less suitable. Thus, the effects resulting from
displacement or abandonment of these juvenile habitats could have negative
consequences on an animal. However, juvenile sawfish can move along the shoreline of
the canals without traversing deeper water that may expose them to predation and the
Florida Keys provide ample foraging and sheltering habitat for smalltooth sawfish
outside of the limited areas where projects may be located. Due to the relatively small
acoustic footprint from wood, concrete, vinyl, and boat lift I-beams; the short duration of
the pile-driving activities, the proposed noise abatement measures required when 6 or
more concrete piles are to be installed daily (see Appendix C for noise BMPs), and the
fact that juvenile sawfish are able to leave the area along the shoreline of the canal to
limit exposure to predators the potential for adverse behavioral reactions will be reduced
to insignificant levels. Smalltooth sawfish is the only species considered in this Opinion
that is known to birth within the action area. As a result, behavioral noise impacts have a
greater chance to impact the species by potentially deterring a reproducing female from
delivering young in an area disturbed by increased noise. A female smalltooth sawfish
likely selects a pupping area based on a strategy of choosing a habitat which will
maximize the potential for pup survival. Any behavioral changes or disruptions to the
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pupping behavior of females could have adverse effects on both the survival of the pups
and fitness of the female. Once a female has successfully pupped, it will leave the pups
to shelter and forage on their own. For the first several months of life, pups will stay
close to the areas in which they were pupped. The early stages of development are the
most vulnerable to any impacts associated with foraging success, sheltering, and
predation risks, and are therefore extremely critical to the survival of pups. Starvation
and predation rates are highest in young animals and animals are sensitive to any
disruptions that may affect their foraging success or predation risk. In the Biological
Opinion for 12 USACE SAJ GPs (Jacksonville District General Permits) (NMFS
Consultation Tracking Number SER-2011-1939, dated December 19, 2012), we
identified a noise restriction zone in areas likely to be most frequently used by smalltooth
sawfish to pup their young. Our records indicate that there are reports of very small
juvenile smalltooth sawfish in the Florida Keys. However, this area was not included in
the designation of critical habitat for the protection of nursery habitat and at this time, our
records do not show any areas of concentrated very small juveniles and we do not have
any records of pupping “hot spots” from scientific surveys in the Florida Keys. Due to
the relatively small acoustic footprint from wood, concrete, vinyl, and boat lift I-beams;
the short duration of the pile-driving activities; and the proposed requirement for noise
abatement measures when 6 or more concrete piles will be installed daily; the potential
for adverse behavioral reactions for pupping smalltooth sawfish will be reduced to
insignificant levels.

Effects on sea turtles in foraging and refuge habitat: As with sawfish, sea turtles may
be affected by noise generated during pile installation but we believe these effects will be
insignificant. The maximum behavioral noise impact zone for these activities is 46 m for
impact hammer installation (see Appendix B). If a sea turtle is seen within 50 ft of the
project site, construction will cease until the animal has had the opportunity to leave. If
noise propagates outside of that 50-ft range, the animal will either stay or leave the site
depending on the level of annoyance to the species. We would anticipate that the sea
turtles within the action area are all subadults and adults based on their life history and
the location limits of the project excluding areas in front of nesting beaches. Therefore,
noise generated by activities authorized under SAJ-82 would not impact adult females
approaching a nesting beach or hatchlings leaving the beach. Adult sea turtles are able to
successfully forage over large areas throughout the Florida Keys. Based on their
preferred foraging and refuge habitat, we would expect that turtles would be only
temporary visitors in canals where most projects covered under SAJ-82 occur. We
believe that due to the large areas used by sea turtles to successfully forage, temporary
displacements from construction noise in the relatively small project areas would have
insignificant behavioral effects on sea turtles.

Underwater Construction Noises Below Threshold Levels for Adverse Effects

Other construction methods may be used as part of pile-driving activities including auger
drilling, drop punch, or water jetting. These activities can temporarily increase ambient noise
levels in an area, but are not expected to result in any effects to listed species. Sometimes a pilot
hole is drilled into harder base rock substrates commonly found in this area, by either using an
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auger to drill out a hole, or by drop punching. Noise levels from small-scale drilling operations
that are representative of dock construction methods have been measured to be no more than 107
dB re 1 puPa (0-peak) at 7.5 m from the source (Willis et al. 2010). Our back-calculation resulted
in an approximate source level no greater than 120 dB re 1 pPa (0-peak). These methods
produce noise levels that are below the behavioral and injury thresholds used in this analysis and
do not have the potential to adversely affect listed species.

1. Drop punching is a method that uses a 12- to 24-inch-diameter steel punch dropped
repeatedly from a barge-mounted crane. After the pilot hole is created, the pile is
inserted then driven to resistance using an impact hammer. Noise generated during drop
punching has either not been measured or is unreported in the available literature. The
best available information on construction equipment striking the sea bottom comes from
measurements of bucket dredge noise. The noise produced from the heavy bucket
dropped onto the channel bottom was measured to be 124 dB re 1 pPa (RMS) at 150 m
from the work site (Dickerson et al. 2001). Back-calculating the noise attenuation 150 m
results in a potential source level of 156 dB re 1 uPa (RMS), 6 dB above the behavioral
threshold for smalltooth sawfish. However, drop punch noise drops below 150 db dB re
1 pPa (RMS) within a few feet of a pile, and is well below the potential injury thresholds
used in this analysis. Drop punch noise has no plausible route of effect to adversely
affect listed species since there are no known injury effects and behavioral effects are
limited to a few feet. In addition, the PDCs and Noise BMPs in Appendix C require
crews to shut down construction equipment if any protected species are sighted within 50
ft of the project.

2. Jetting uses high-pressure water sprayed beneath the pile to excavate sediment and sand
layers, and is often used in conjunction with other pile-driving methods to assist
penetration of the pile into the substrate. Jetting results in much lower noise levels than
either impact or vibratory pile driving alone and minimizes the amount of hammering
necessary. Noise measurements taken with water jetting turned on or off during pile
driving resulted in no additional noise recorded above that of the pile-driving noise
(CALTRANS 2007). If used by itself as the sole pile-driving method, source levels for
jetting are well below the 150 dB re 1 pPa RMS threshold for behavioral disturbance to
smalltooth sawfish and the 160 dB re 1 pPa RMS threshold for sea turtles. Water jetting
noise is below the behavioral and injury thresholds used in this analysis, and has no
plausible route of effect to adversely affect listed species.

3. Land-based equipment does not generate noise levels in the marine environment that
reach the behavioral and injury thresholds used in this analysis because the air-water
interface is an almost perfect reflector of acoustic waves. Therefore, the noise generated
by land-based mechanical excavators, generators, or other machinery will reflect off the
surface and will not be transmitted into the water at noise levels expected to be heard by
these species.

41



Effectiveness of Noise Abatement Measures at Reducing Injurious Noise Levels

This section evaluates the effectiveness of the proposed mitigation/noise abatement measures
defined in the Noise BMPs in Appendix C for the installation of 6 or more concrete piles
installed in a single day, to reduce daily cumulative noise exposure from potentially injurious
levels. As previously discussed, if 6 or more concrete piles are installed by an impact hammer in
a single day, the daily cumulative noise exposure zone exceeds the 50-ft observation zone
required in USACE in-water construction permit conditions.

Based on consultation with the USACE and discussion with the FMCA, the preferred noise
abatement method for impact driving of concrete piles isa TNAP. These sleeves consist of a
casing lined with noise-insulating foam that is placed over the pile during installation. A TNAP
design is a hollow-walled (air-filled) pile casing (dewatered) or foam-lined casing placed around
the pile being driven. This method is best applied to vertical, non-interlocking piles. A TNAP
can reduce noise levels by an average of 11 dB (8 to 14 dB) (Laughlin 2010), but has been
reported in previous studies to have an even greater capacity to reduce noise. Laughlin (2010)
reports a double-wall TNAP was constructed using 2 concentric pipes with