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UNITED STATES DEPARTMENT OF COMMERCE
National Ocesnic and Atmoapharic Administration

NATIONAL MAFINE FISHERES SERVICE
Southeast Regional Office

263 13™ Avenue, South

St. Petershurg, FL 33701

(727) 824-5301; FAX 824-3320
hitp://sero.nmis.noaa. gov

FEC 9 206 F/SER32:.JCL

MEMORANDUM FOR: William T. Hogarth, Ph.D,
Assistant Adminictrator for Fisherics

FROM: Roy E. Crabree, Ph.D. /f {’ (/é{’\ |
Regional Administralot %——-- . |

SUBJECT: Temmporary rule to prohibit, through March 31, 2006, any vessel
from fishing with any gillnet gear in the Southeast U.S. Restricted
Area — DECISION MEMORANDUM

T recommend that you approve and make determinations about the atlached temporary rale to
prohibit, through March 31, 2006, any vessel from fishing wilh any gillnet gear in the Southeast
U.8. Restricted Area, encompassing Atlantic Ocean waters between 32700 N. lat. (near
Savarnzh, GA) and 27°51' N. lat. (near Scbastian Inlet, F1) and extending from the shore
easlward out to $0°00' W. long.

RACKGROL

NMFS developed the Atlantic Large Whale Take Reduetion Plan (ALWTRP) based on
recommendations by the Atlantic Large Whale Take Reduction Team (ALWIRT). The
ALWTRE, implemented through regulations at 50 CFR 229.32, relies on a combination of
fishing ecar modifications, operational restrictions, and time/area closires to reduce the risk of
whales becoming entangled in commercial fighing gear. Because of the right whale's extreinely
endangered statie and its Potential Biological Removal (PBR) level ol zero, there was great
conccen about serious injury or mortality to right whales, Therefore, NMFS included in the
ALWTRP reaulations contingency measurcs that would allow furiher restrictions on fishing in
the Cape Cod Biy critical habitat, Great South Charmel restricted arca, and the Southeast U.8.
Restricted Area, if a right whale mortality or serious injury occurs as a result of enlanglement in
fishing gear. Specifically, 50 CFR 229.32(g)(1) states that if a serious injury or mortality of a
right whale occiss in the Southeast U8, Restricted Area from November 15 through March 31
as a result of an entanglement by gilinet gear allowed (o be used in that yrea and time, NOAA'S
Assistant Administrator for Fisheries (AA) shall close that area to that gear type for the rest of
that time period jand (or that same time petiod in ¢ach subsequent year, unless the AA revises the
restricted period o unless other measures are impiemented. :

o Mﬂﬂl%'

ﬁw
%""‘%m’

2

R

0570972007 12:59PM




B3.-E9. 2887

FROM :

12:55

On Yanuary 22,

HNOAA-MHMES 381 713 E37We + 913814272522

FRX MO, 72732453689

2006, a right whale calf was found floating dead approximately 16.5 nautical

miles off Tacksonville Beach, FL. On Janwary 23, a speeialized large whale necropsy team
performed a thorough necrapsy of the whale, Qur determination based on preliminary [indings
is that the entanglement of the whale appears to have precipitated the demise of the animal. The
calf, whilc alive] and ils mother were documented during aerial surveys off Georgia and
northeast Florida en multiple cccasions. These sightings ocourred exclusively within the
ALWIRP's Southcast U.S, Restricted Arca. Based on this, a3 well as information regarding
increased gillned fishing effort off Jacksonville, Florida, T recommend that you determine that the
entanglement oflthis whalc in the Southeast 11.8. Restricled Area warrants tuking imroediate

aclion 1o close Uhis area to all gillnet fishing, in accordance with the ALWTRP regulations at 50
CFR 2229.32(gX1).

An envimnmentfl assessment has boen completed for this action pursuant to NEPA. We have

evaluated the po

tential effects of this action an BSA-listed species as required under section 7 of

the ESA. The effect of this rule will be to eliminate the threat of further serious injury or
mortality of largle whales due to cntanglement in gillnets in the Southeast U.S. Restrieted Arca.
North Atlantic vight whales, in particular, will benefit from this action as the species will be
afforded additional protection from entanglement in their Florida/Georgia calving arca during
their winter calving season. We have determined that the temporary rule is not likely to
adversely affect |isted species or designated critical habitat. Tn fact, the rule will henefit all listed
species in the area by eliminating the threat of enfanglement from gillnets in the Southeust U.S.
Restricted Area,| Failing to take the action, on the other hand, counld result in additional take of

restrictions in

‘tight whalcs. Because we cannot implement long-term restrictions, as called for in the ALWTRE,

Southeast U.8, Resiricted Area through future rulemaking, in consultation with

through this te‘l:%nrary rule for various reagons, we intend to address the need for futnre

-the Atlantic Lar

Ifwe can pmvi

e Whale Take Reduction Team.

any additional information, please contact Vicki Cornish of the Protected

Resources Division al (727) 551-5771.

RECOMMENDATION

I recommend that you (1) approve the temporary rule and (2) waive the 30 day delayed

effeetivencss of

I concut:

s rule.

I do ot concur:

Attachments

FEB 10 2006
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DETERMINATIONS

Marine‘Mannn‘ah. Protection Act (MMPA)

NMFS is taking
doentented on J

this action because of its determination that a right whale mortality that was
anuary 22, 2006, within the Southcast 11.5. Restricted Area, was the result of

entanglement in gillnet gear. This action 14 necessary to protect North Atlantic right whales from

further scriong in

2932X1)),
through regulatic

jury or mortality in the Soulheast T8, Restricted Area {50 CFR
and directly supports the mandates under section 118 of MMPA, implemented
ins at 50 CFR 225932 Specifically, regulations at 50 CFR 229.32(g)(1) state

that if a serjous imjury or mortality of a right whale occurs in the Southeast U.S. Restricted Area

from Wovember
used in that area

15 through March 31 as a result of an catanglement by gillnet gear allowed to be
and time, NOAA’s Assistant Administrator for Fisheries (AA) shall close that

area to that gear type for the rest of that time period and for that same time petiod in cach

subsequent year,
implemented.

unless the AA revises the restricted period or unless other measures are

Regulatory Fiexibility Act {RFA), Exseutive Qrder (E.0.) 12866, and Coneressional Review Act

Congress passed

the Regulatory Flexibility Act (RFA) to ensure federal agencies consider the

impacts of regulations, taking into account the special needs and concerns of gmall businesses
tbrough an initial regulatory flexibility analysis. The RFA analysis for the proposed action

demongtrates it
entities. Howeve
und comment.

E.0O. 12866 requd

regulatory progr:
the proparation o
analysis in the en
determined to be

The Small Busin
United States Co
rulemaking, Age
of these provisio

yill not have a significant economic impact on a substantial number of small
ir, this action 1s exerpt from the RFA becausc it is not subject to public notice

res that the Office of Management and Budget (OMB) review proposed

im4 that are likely to be “significant.” NMFS complies with the E.Q. through
I a Regulatory Impact Review (RIR) for significant actions. Based on the
vironmental assessment (EA) prepared for this rule, this rule has been

not significant for the purposcs of the E.0).

ess Regulalory Enforcement Fairness Act of 1996 added Chapter 8 to Title 3,
de, to provide for congressional review, and potentia] disapproval, of ageney
neics ate roquired to certify to OMB whether actions arc “major” lor purposes
ns, which may delay publication of rules, This action was determined as “not

major” for purposes of 5 U.S.C. 801 et geq.

National Enviroymental Policy Act (NEPA)

The National Environmenial Policy Act (NEPA) requires federal ageneies to asscss the effects of
major federal actions on the quality of the hurman environment through an environmental impact

statement or TA.
the: proposed fed

These analyses describe the level of significance of the impact resulting from.
214l action. NMFS prepared an EA for this action, which resulied in a finding of

no significant impact in accordance with NEPA.

[PAE3
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igs Act (FSA)

The ESA imposcs on all federal agencies a duty to ensure ageney actions do not jeopardize the
continued existence of any threatened ot endangered species or result in the destruction or
adverse modification of the ctitical habitat of such species. To effectuate the ESA’s requirement
10 avoid jeopardy and adverse modification, the ESA requires the “action”™ agency to consult
with an “expert” agency o evaluate the effeets 2 proposed agency action may have on a listed
species. If the agtion agency determines through preparation of a biological assessment or

_informal consultation the preferred alternative is “not likely to adversely affect” listed species or
critical habitat, formal consultation is not required so leng as the expert agency concurs.

The NMFS' SERO has evaluated the potential effeets of this action on FSA-listed species as
required under section 7 of the ESA. The effect of this rule will be to climinate the threat of
further seious injury or mortality of right whales due to entanglement in gillnets in the Southeast
U.S. Restricted Area. North Atlantic right whales, in particular, will benefit from this action as
the species will be afforded additional protection from entanglement in their Florida/Georgia
calving area during their winter calving seagon, NMI'S® SERQ has determined that the
temporary rule is not lkely to adversely affect listed species or designated critical habitat. In
fact, the rale will benelit all listed species in the avea by eliminating the threat of entanglement
from gillnets in the Southeast 1.8, Restricted Area. Failing to take the action, on the other hand,
could result in additional take of right whales. Sestion 7 consultation on this temporary rule was
concluded on February 3, 2006. Because we cannot implement Jong-term restrictions, as called
for in the ALWTRP, through this temporary nule for various reasons, we intend to address the
need for future restrictions in the Southeast U.S, Restricted Arca through future rulemaking, in
consultation with the Atlantic Large Whale Take Reduction Team, Any future rulemaking will
be subject to section 7 conanltation. )

anagement Act (CZMA)

Per 15 CFR 530.52(b) a federal agency may deviate from full eonsistency with an approved
program when stch deviation is justified because of an emergency. Federal agencies shall
consult with state agencies to the extent that an exigenl circumstance allows and shall attempt to
seek state apency coneurrence priot io addressing the exigent circumstance. Once the cxigant
circumstances have passed, and if the federal ageney is still carrying out an activity with coastal
effects, federal agencics shall comply with all applicable provisions of this subpart, Onee the
federal agency has addressed the exigent circumstance or completed its emergency response
activitics, it shall provide the state agency with a deseription of its actions and their coaslal
effects.

NMFS sen letiers dated February 3, 2006, to the C#¥MA coordinators of Florida and Georgia
making the detcrination that this temporary rule was consistent to the maximum exlent
practicable with {he coastal xone management programs of those states.
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Paperwork Reduction Act {(PRA)

The purpose of the PRA s to minimize the Paperwork burden for individuals, small businesses,
educational and ponprofit institutions, and other persons resulting from the colleetion of
information by or for the Federal Government. This rule docs not contain a collection-of-
information requirement for the purposes of the Papcrwork Reduction Act,

undergone 2 pre-dissemination review by the Protocted Resources Division of
the Southeast Regional Office, completed on February 3, 2006, which found the product
plicable information quality gnidelines implementing the Data Quality Act
(Section 515 of Public Law 106-554),

Essential Fish Habitat (EFH)

Pursuant to the Magnuson-Stevens Act, federa) agencies must undergo a conaultation process
regarding any of|their aetions authorized, funded, or undertaken, or proposed to be authorized,
funded, or undertaken that may adversely affect BFH. The area affected by the rule has been
identified as EFH through several FMPs, NMFS determined that the rule would not adversely
affect EFH of specics managed by NMFS or the South Atlantic Regional Figshery Management
Coungil, Further coordination on this matter was not deemed necessary unless future
medifications are proposcd that may adversely itpact BFH.
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